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RECLAIMING HOME RULE 

DavidJ. Barron* 

Participants in the debate over suburban sprawl regularly refer to "home rule," by which 
they mean the autonomy that state law supposedly now confers on cities and suburbs. 
Opponents of sprawl assert that American local government law protects home rule, 
which results in socially destructive development because it allows localities to pursue 
their own selfish ends. Therefore, they seek to reduce home rule and to shift policy 
power to region- or state-level actors. Defenders of home rule, by contrast, celebrate the 
recognition of home rule for promoting local freedom and choice. Thus, they are wary of 
anti-sprawl reform. In this Article, Professor Barron argues that this debate wrongly 
equates home rule with local legal autonomy and, for this reason, that anti-sprawl 
reformers are unduly hostile to local power Professor Barron begins by showing that the 
late-nineteenth-century urban reformers involved in the first home rule movement did 
not seek local legal autonomy. Rather, they sought - through competing packages of 
grants of, and limits on, local power - to enable cities to promote visions of urban 
governance that the prior legal regime had foreclosed. Drawing on this more complex 
conception of home rule, Professor Barron then shows that what now passes for home 
rule is itself a mix of grants of, and limits on, local power Indeed, he argues, in its 
current form, home rule does more to frustrate the ability of cities and suburbs to pursue 
anti-sprawl policies than to protect local autonomy. Professor Barron then sets forth an 
approach to anti-sprawl reform that seeks to reclaim, rather than reduce, home rule. To 
that end, he explains how state law now limits the ability of local governments to fight 
sprawl, partly through constraints inscribed in the very state constitutional provisions 
that purport to grant home rule and partly through state law's recognition of certain local 
legal entitlements. Finally, he identifies legal changes that could expand the power of 
cities and suburbs to address regional problems like sprawl. 

I. INTRODUCTION 

T he latest census figures confirm what many people instinctively 
1 suspect: aside from a few high-end pockets in certain central cities, 

the wealthy generally continue to migrate to far-flung enclaves, while 

*Assistant Professor, Harvard Law School. I would like to thank, in particular, Juliette Kay- 
yem, who helped me find my way to these ideas, and Jerry Frug, who influenced and encouraged 
this project at literally every stage. I am grateful to Sheryll Cashin, David Charny, Chris Desan, 
Dick Fallon, Terry Fisher, Rich Ford, Barbara Fried, Archon Fung, Clay Gillette, Daniel Halber- 
stam, Mort Horwitz, Howell Jackson, Elena Kagan, David Kennedy, Duncan Kennedy, Ken 
Mack, Dan Meltzer, Frank Michelman, Martha Minow, Todd Rakoff, Rich Schragger, Joe Singer, 
Avi Soifer, Todd Swanstrom, and Mark Tushnet, all of whom offered extremely helpful and care- 
ful comments along the way. I also benefited from discussions of earlier drafts that I presented at 
workshops at Georgetown University Law Center, Harvard Law School, Stanford Law School, 
and University of Virginia School of Law, and at a panel of the 200i Annual Meeting of the 
American Society for Legal History. Brooke Richie, Jessamyn Berniker, Rebecca Onie, and Rick 
Su provided excellent research assistance. Finally, I would like to thank Dean Robert Clark for 
his personal encouragement and support through the Harvard Law School Summer Research 
Fund. This Article is dedicated to my friend, the historian Nathan Miller, as well as to my par- 
ents, Jerome and Myra Barron. 
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the poor remain largely concentrated in urban centers or inner-ring 
suburbs.' There is growing dissatisfaction with this sprawling pattern 
of development.2 It has been charged with fostering everything from 
racial and economic segregation to environmental degradation, social 
apathy, and interminable traffic congestion.3 One consequence of this 
dissatisfaction is that support for the kind of reform that would pro- 
mote a denser, more socioeconomically mixed pattern of growth is no 
longer confined to central city residents. Even prosperous suburban- 
ites and business leaders have begun to call for an approach to metro- 
politan development that would curb sprawl.4 

1 See Bruce Katz & Alan Berube, Cities Rebound - Somewhat, THE AMERICAN ENTER- 
PRISE ONLINE, June 2002, at http://www.theamericanenterprise.org/taejuneo2h.htm. 

2 Anthony Downs usefully lists the salient characteristics of sprawling development in a way 
that captures its simultaneous ordering and effacement of boundaries: 

(i) unlimited outward extension, (2) low-density residential and commercial settlements, 
(3) leapfrog development, (4) fragmentation of powers over land use among many small 
localities, (5) dominance of transportation by private automotive vehicles, (6) no central- 
ized planning or control of land-uses, (7) widespread strip commercial development, (8) 
great fiscal disparities among localities, (9) segregation of types of land uses in different 
zones, and (io) reliance mainly on the trickle-down or filtering process to provide hous- 
ing to low-income households. 

Anthony Downs, Speech at the Center for Transportation Studies Research, Minneapolis, Minn. 
(May i 9, I998), http://www.yourwarren.com/cost ofsprawl.htm. 

3 The literature on this pattern of development is vast. For evocative critiques that empha- 
size the sense of placelessness that it induces, see BETTINA DREW, CROSSING THE 
EXPENDABLE LANDSCAPE (i998); ANDRES DUANY ET AL., SUBURBAN NATION: THE RISE 
OF SPRAWL AND THE DECLINE OF THE AMERICAN DREAM (2000); and JAMES HOWARD 
KUNSTLER, THE GEOGRAPHY OF NOWHERE: THE RISE AND DECLINE OF AMERICA'S 
MAN-MADE LANDSCAPE (I993). For critiques that emphasize the place-based inequalities that 
it engenders, see PETER DREIER ET AL., PLACE MATTERS: METROPOLITICS FOR THE 
TWENTY-FIRST CENTURY (200i); GERALD E. FRUG, CITY MAKING: BUILDING 
COMMUNITIES WITHOUT BUILDING WALLS (ij99); and Langdon Winner, Silicon Valley Mys- 
tery House, in VARIATIONS ON A THEME PARK: THE NEW AMERICAN CITY AND THE END 
OF PUBLIC SPACE 3I, 47-58 (Michael Sorkin ed., I992). For an early critique of urban sprawl, 
see William H. Whyte, Jr., Urban Sprawl, in THE EXPLODING METROPOLIS I33, I33-34 (Edi- 
tors of Fortune ed., I958). 

4 See, e.g., MYRON ORFIELD, METROPOLITICS: A REGIONAL AGENDA FOR 
COMMUNITY AND STABILITY (I997) (describing suburban involvement in a regional anti- 
sprawl coalition in Minnesota); MANUEL PASTOR, JR. ET AL., REGIONS THAT WORK: HOW 
CITIES AND SUBURBS CAN GROW TOGETHER 8 (2000) (describing Joint Venture: Silicon 
Valley Network, a business-led regional reform institution); Pew Center for Civic Journalism, 
Straight Talk from Americans - 2000, at http://www.pewcenter.org/doingcj/spotlight/display 
Spotlight.php?id=28 (last visited May 3, 2003) (describing poll results indicating a high level of 
dissatisfaction with sprawl among suburbanites); see also Chicago Metropolis 2020, About Us, at 
http://www.chicagometropolis2020.org/5_3.htm (last visited May 3, 2003) (describing the mission 
of the Commercial Club of Chicago - an organization of leading area business and civic leaders 
- to promote regionalism in that area). For more general discussions of the interest in metropoli- 
tan reform among suburbanites and business leaders, see Gerald E. Frug, Beyond Regional Gov- 
ernment, I IsHARV. L. REV. I 763, i83I-32 (2002); and Margaret Weir, Coalition Building for Re- 
gionalism, in REFLECTIONS ON REGIONALISM I27, I29-35 (Bruce Katz ed., 2000). 

This content downloaded from 141.211.4.224 on Wed, 09 Sep 2015 03:15:24 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


2003] RECLAIMING HOME RULE 2259 

The increasing concern about sprawl has not, however, generated 
much optimism that a solution will be forthcoming. Reformers who 
seek an alternative pattern of development have offered a variety of 
reasons for their pessimism. A critical reason - and the focus of this 
Article - is the apparent conflict between what is known as "home 
rule" and the kind of centralization that effective anti-sprawl reform 
would seem to require.' 

For opponents of anti-sprawl reform, the home rule idea of local 
power is undeniably powerful. On this view, the fragmentation of our 
metropolitan areas into sometimes hundreds of separate local govern- 
ments - each blessed with home rule - is something to be cherished 
rather than changed. For some, home rule is worth protecting because 
it ensures that governmental power is exercised closest to the people. 
For others, home rule is important because it establishes a "market in 
places" that promotes efficient competition in the provision of munici- 
pal services. Still others contend that home rule should be preserved 
to ensure that people can define the character of the communities in 

5 See, e.g., Richard Briffault, Our Localism: Part I - The Structure of Local Government 
Law, go COLUM. L. REV. I, I5-i6 (i990) (describing the breadth of the home rule power in the 
course of highlighting the need for greater state control over interlocal inequities); see also Frank 
S. Alexander, Inherent Tensions Between Home Rule and Regional Planning, 35 WAKE FOREST 
L. REV. 539 (2000) (describing the tension between anti-sprawl reforms and home rule authority 
in Georgia); Julian C. Juergensmeyer, Foreword: An Introduction to Urban Sprawl, I7 GA. ST. U. 
L. REV. 923, 928 (200I) (noting that Georgia is a "home rule state" and suggesting that this fact 
makes overcoming sprawl more difficult). 

There are, of course, myriad other reasons for opposition to reform, not the least of which 
stem from racial attitudes. See DOUGLAS S. MASSEY & NANCY A. DENTON, AMERICAN 
APARTHEID: SEGREGATION AND THE MAKING OF THE UNDERCLASS 83-II4 (I993); Sheryll 
D. Cashin, Localism, Self-Interest and the Tyranny of the Favored Quarter: Addressing the Barri- 
ers to New Regionalism, 88 GEO. L.J. i985, 20i6-2I, 2026-27 (2000); Frug, supra note 4, at i823- 

25. For a compendium of other impediments to reform, see Donald F. Norris, Prospects for Re- 
gional Governance Under the New Regionalism: Economic Imperatives Versus Political Impedi- 
ments, 23 J. URB. AFF. 557, 562-66 (201i). For an argument that homeowners' interest in pre- 
serving the equity in their homes is an important independent obstacle, see WILLIAM A. 
FISCHEL, THE HOMEVOTER HYPOTHESIS (200I). 

Certain anti-sprawl reform approaches do give more attention to the role that the affirma- 
tive exercise of local power might play. See DUANY ET AL., supra note 3, at i84-208 (discussing 
the role that localities could play in promoting alternative land use policies and how broader 
structural reform would reinforce those efforts); FRUG, supra note 3, at 54-69 (emphasizing the 
limits on local power that state law imposes); Frug, supra note 4, at I788-89 (criticizing conten- 
tions that regionalism is antithetical to localism on the ground that the current legal structure lim- 
its local power in a variety of ways that regionalist reform could undo); Todd Swanstrom, What 
We Argue About When We Argue About Regionalism, 23 J. URB. AFF. 479, 49I-92 (200I). Cri- 
tiquing the "present rules of the game" for inducing interlocal competition rather than coopera- 
tion, Swanstrom argues that localcl governments presently possess what Isaiah Berlin called 
negative freedom - or freedom from outside interference .... What they lack, however, is posi- 
tive freedom. This type of freedom requires not just being left alone by higher levels of govern- 
ment but possessing the resources and capabilities necessary to make meaningful choices." Id. at 
49I (citation omitted). 
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which they live. This community-character-defining defense of home 
rule is often associated with the NIMBYism of prosperous suburbia,6 
but it can be just as powerful a sentiment in a distressed urban 
neighborhood fearful of gentrification. Finally, and perhaps most 
cynically, home rule may simply be the label that beneficiaries of the 
current structure of American local government use to defend the 
status quo. If so, the appeal to home rule remains instructive. It, too, 
conjures an image of the "local" as a relatively small-scale, geographi- 
cally based community that possesses the autonomy to control its own 
affairs. In this way, the standard arguments for home rule seek to de- 
fend the local freedom and choice that anti-sprawl reform appears to 
threaten. 

Significantly, the proponents of anti-sprawl reform generally accept 
the idea that American local government law is currently structured to 
protect local freedom and choice. Indeed, some of the most strident 
assertions about the present scope of home rule - or, as it is some- 
times described, local legal autonomy - come from those anti-sprawl 
reformers most committed to convincing people that home rule needs 
to be diminished. The reformers' descriptive claims in this regard rest 
in part on the fact that, while law once treated local governments as 
mere creatures of the state, all but two states now have express consti- 
tutional or statutory home rule provisions.7 These measures self- 
consciously reject the notion that cities and suburbs have no independ- 
ent powers of their own, and they overturn the rule of strict construc- 
tion of local governmental powers (known as Dillon's Rule) that ac- 
companied the once-dominant state creature idea. 

The anti-sprawl reformers' descriptive claims also rest, however, on 
the various ways that state law supplements these express home rule 
provisions. For example, anti-sprawl reformers often note that all 

6 NIMBYism refers to the "Not-In-My-Backyard" sentiment that underlies certain kinds of 
opposition to development. 

7 See WILLIAM VALENTE ET AL., CASES AND MATERIALS ON STATE AND LOCAL 
GOVERNMENT LAW 254 (5th ed. 200I). Not all local governments within a home rule state have 
home rule, however. Some states limit home rule powers to local governments of a certain size, 
for example; in addition, only thirty-seven states recognize some kind of home rule for counties. 
See id.; see also DALE KRANE ET AL., HOME RULE IN AMERICA: A FIFTY-STATE 
HANDBOOK I4-I5 (200I). One recent study concludes that a large majority of states are in fact 
subject to Dillon's Rule, which requires local powers to be expressly authorized by the state and 
requires those authorizations to be construed narrowly. See Jesse J. Richardson, Jr. et al., Is 
Home Rule the Answer? Clarifying the Influence of Dillon's Rule on Growth Management i (Jan. 
2003) (unpublished manuscript, on file with the Harvard Law School Library). 

A state may apply Dillon's Rule, and thus a rule of strict statutory construction, to a state 
statute granting local authority, but that does not mean that the state does not also recognize 
home rule. The separate home rule grant could serve as an independent basis for the exercise of 
local authority. Thus, the fact that most states still recognize Dillon's Rule, as the study con- 
cludes, is not inconsistent with the conclusion that most states also recognize home rule. On Dil- 
lon's Rule, see infra section III.A.2, pp. 2285-86. 
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states have enacted broad statutory delegations of specific powers to 
cities and suburbs. In particular, they point out that state zoning ena- 
bling acts give local governments important powers to regulate land 
uses within their boundaries.8 Anti-sprawl reformers also emphasize 
that, at least in their view, direct state efforts to preempt local gov- 
ernmental decisions are relatively rare. Localities are thus said to re- 
tain an important measure of control - over their borders, their tax 
bases, and their police powers - even though express home rule pro- 
visions generally give them no significant, legally enforceable right of 
immunity from state preemption.9 

In short, the home rule that anti-sprawl reformers contend is so 
strong - and that their opponents are so eager to defend - is more 
than a specific legal doctrine rooted in identifiable statutory and con- 
stitutional provisions. It is also a synonym for the "substantial legal 
autonomy" that local governments in the United States supposedly 
now enjoy.10 

Whereas opponents of anti-sprawl reform celebrate the home rule 
that American local government law confers, however, proponents of 
such reform usually respond quite differently. They argue that places 
with privileged residents - often described as wealthy suburbanites 

can use their home rule to protect their territorial boundaries, ex- 
clude costly outsiders or people who might upset local homogeneity, 
and pass the costs of their selfishness on to others. By contrast, places 
with less privileged insiders - often described as central city residents, 
but sometimes described as inner-ring suburban residents - can do 
little but cater to the demands of mobile capital and of the marginal 
homeowner who can easily leave for greener pastures if taxes seem too 
high or services seem too heavily directed at residents with fewer exit 
options. In this way, anti-sprawl reformers argue, the law's protection 

8 See, e.g., OSBORNE M. REYNOLDS, JR., LOCAL GOVERNMENT LAW 4i6 (2d ed. 200I) 
("[D]elegations to municipal governments of the power to zone are today found, to varying ex- 
tents, in all states."). 

9 See, e.g., Briffault, supra note 5, at i6-I7 ("The significance of cases of head-to-head conflict 
in the overall picture of state-local relations and in determining the scope of local autonomy is 
overestimated. Localities do not always lose, and although localities usually do lose, surprisingly 
few head-to-head legal battles with the states occur." (footnote omitted)). 

10 Swanstrom, supra note 5, at 49I. That home rule is generally understood as synonymous 
with substantial legal autonomy is reflected in the leading survey of home rule in America. See 
KRANE ET AL., supra note 7, at ix ("We take the position ... that the passage of any statute or 
constitutional provision that enhances the authority and opportunities for a local jurisdiction to 
control its own affairs can be considered as an effort to grant an additional degree of 'home 
rule."'); see also Terrance Sandalow, The Limits of Municipal Power Under Home Rule: A Role 

for the Courts, 48 MINN. L. REV. 643, 644 (i964) ("As a political symbol 'home rule' is generally 
understood to be synonymous with local autonomy, the freedom of a local unit of government to 
pursue self-determined goals without interference by the legislature or other agencies of the state 
government."). 
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of home rule produces extreme jurisdictional fragmentation that yields 
deeply entrenched place-based inequities, widespread segregation 
along lines of class and race, and the kind of "leapfrog," low-density 
development that has great civic and environmental cost.1" 

Anti-sprawl reformers typically contend, therefore, that the sub- 
stantial legal power that cities and suburbs now enjoy must be limited. 
Each of the most prominent approaches to combating sprawl reflects 
this judgment. The most radical approach would replace existing cit- 
ies and suburbs with full-fledged regional governments, either through 
the annexation of outlying areas by the central city or consolidation of 
all the jurisdictions within a metropolitan region. The more moderate 
approach would largely preserve existing cities and suburbs but would 
shift primary control over matters relating to housing, education, land 
use planning, transportation, and the environment from existing locali- 
ties to newly empowered state- or region-level governmental decision- 
makers. Under this two-tier form of regionalism, individual cities and 
suburbs would be left to handle those matters that have little impact 
on the region as a whole.12 

The very fact that anti-sprawl reformers believe that a shift away 
from home rule is necessary, however, leads them to doubt that such 
reform can be accomplished. They argue that Americans have a deep 
cultural commitment to local self-government, and that the current le- 
gal structure honors that commitment by endowing cities and suburbs 
with substantial local legal autonomy. As a result, they fear that nec- 
essary legal reform strikes at the heart of something - home rule - 

that many people are loath to relinquish. In this respect, the problem 
with overcoming sprawl is not just that wealthy communities wish to 
insulate themselves from the needs of less prosperous ones or that sub- 
urbia "sells." The problem is that the only effective alternative to the 
current legal structure would disturb the home rule that American lo- 

11 See infra section ILA, pp. 2267-70. 
12 See infra section ILB, pp. 2270-76. A third school of regional reform promotes what it 

terms regional "governance," which involves voluntary interlocal cooperation and networking 
rather than the establishment of a single regional government or even a regional governmental 
structure assuming many functions now given to localities. See, e.g., WILLIAM R. DODGE, 
REGIONAL EXCELLENCE: GOVERNING TOGETHER To COMPETE GLOBALLY AND 
FLOURISH LOCALLY 50-65 (i996); Symposium, New Regionalism and Its Policy Agenda, 32 ST. 
& Loc. GOV'T REV. I58 (2000); Allan D. Wallis, Inventing Regionalism: The First Two Waves, 83 
NAT'L Civic REV. I59, i68-75 (I994). Though these advocates of regional governance in many 
respects share the localist institutional orientation argued for below, they assume that the current 
legal structure in fact protects local power in much the same way that advocates of regional gov- 
ernment or of the two-tier solution do. For this reason, the critique offered below, see infra Part 
V, pp. 2334-84, applies to proposals of this kind as well. For helpful discussions of the commonal- 
ities and disjunctions among these three categories of reform proposals, see Frances Frisken & 
Donald F. Norris, Regionalism Reconsidered, 23 J. URB. AFF. 467, 467-76 (200I); Frug, supra 
note 4, at I766-8i, I786-88; and Norris, supra note 5, at 559-6i. 
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cal government law supposedly now confers. With those most con- 
cerned about the sprawling and inequitable pattern of metropolitan 
development doubtful that home rule can be limited, yet certain that it 
must be, the prospects for meaningful change seem bleak. 

This Article seeks to break free from this way of framing the prob- 
lem, in which home rule and anti-sprawl reform are necessarily in con- 
flict. It accepts the reformers' concerns about the social costs of 
sprawl, and it embraces the broad outlines of the alternative pattern of 
development they favor. It then challenges their proposed means of 
bringing it about. The Article argues that the home rule that anti- 
sprawl reformers wish to diminish - no less than the home rule that 
their opponents wish to defend - is a phantom. Local governments 
do not - indeed, cannot - possess anything like local legal autonomy. 
They may operate within a legal structure that seems committed to se- 
curing their right to home rule, but that same structure subjects them 
to a variety of legal limitations - some clear, others less so. What 
now passes for home rule, therefore, is not local legal autonomy. 
Rather, it is a mix of state law grants of, and limitations on, local 
power that powerfully influences the substantive ways in which cities 
and suburbs act. 

From this perspective, the problem with what now passes for home 
rule is not that it gives too much autonomy to local governments. It is 
that the current form of home rule directs local power in a way that 
fuels sprawl. In particular, this Article shows that the current rules of 
American local government law produce a form of home rule that as- 
sumes and reinforces a view of private property that disables local 
communities from promoting a different kind of development. In ad- 
dition, the current package of grants and limits produces a form of 
home rule that assumes and reinforces a view of interlocal relations 
that impedes the kind of interactions between local communities that 
the effort to stem sprawl requires. 

For this reason, anti-sprawl reformers - as well as their opponents 
err in presenting the critical choice as one between preserving home 

rule and accepting an alternative that seems to be its opposite. There 
is a broad, if overlooked, middle space within which one can challenge 
the substance of the particular mix of grants of, and limits on, local 
power that now constitute what reformers and defenders of the legal 
status quo both generally describe as "home rule." Meaningful change 
need not, therefore, consolidate local governments into enormous re- 
gional ones, nor need it strictly limit local powers to a narrow sphere. 
Instead, it could alter the current mix of state law grants and limits 
that gives substance to local legal power. In this way, anti-sprawl re- 
form could actually expand the ability of cities and suburbs to promote 
a different pattern of development themselves. 

To show what it would mean to reform state-local legal relations in 
this way, Part II describes in more detail the standard narrative of 
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anti-sprawl reformers, which identifies home rule, understood as local 
legal autonomy, as a major cause of sprawl and its attendant social ills. 
The remainder of the Article then challenges this narrative by compli- 
cating what it means for a legal system to confer home rule. 

Part III begins this task by looking backwards. Specifically, it ex- 
amines the origins of the early home rule movement, which grew out 
of the late-nineteenth- and early-twentieth-century push for urban re- 
form. This revised history shows that participants in the first home 
rule movement viewed the then-dominant state creature idea of local 
power - and the passive conception of local power that it seemed to 
support - as a primary cause of the urban crisis that they hoped to 
overcome. This Part also shows, however, that these urban reformers 
did not favor anything like local legal autonomy in seeking to secure 
what they called home rule. Instead, they engaged in intensive inter- 
nal debates over the substantive ends to which urban power should be 
put. These substantive debates, in turn, generated distinct prescrip- 
tions for home rule reform, each of which consisted of both grants of, 
and limits on, local power that were designed to enable cities them- 
selves to bring about urban reform in ways previously foreclosed. The 
early "home rulers," therefore, carved out a space between the poles of 
local legal autonomy, on the one hand, and the state creature idea of 
local power, on the other. 

Part IV traces the demise of this more plastic and substantive way 
of thinking about home rule - in which there was not one home rule 
vision, but many - and thus the demise of its underlying approach to 
the reform of state-local legal relations. It provides a brief history of 
the home rule idea of local legal power from the end of the initial 
home rule movement, through the post-World War II second wave of 
home rule reform, to current policy debates over how best to curb 
sprawl. This account shows how a commitment to home rule that 
once served as a catalyst for imaginative and even contradictory re- 
constructions of local power has come to represent a commitment to 
protecting a city's or suburb's autonomy to control its own affairs 
without state interference. This shift in understanding, Part IV further 
shows, underlies the anti-sprawl reformers' conclusion that the current 
recognition of local legal autonomy is the problem, and thus that the 
legal powers of cities and suburbs must be diminished. 

Part V draws on the early home rulers' more plastic and substan- 
tive conception of home rule to propose an alternative approach to 
anti-sprawl reform. To that end, Part V suggests a variety of legal 
changes. Some would remove direct limits on local legal power that 
state law now imposes, including the numerous - but often over- 
looked - substantive limits inscribed within the state constitutional or 
statutory provisions that expressly confer home rule. The existence of 
these limits challenges the standard anti-sprawl contention that less lo- 
cal legal power would be better: they preclude local governments from 
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enacting regulatory measures - ranging from inclusionary zoning or- 
dinances to creative antidiscrimination laws - that would help over- 
come the development pattern characteristic of sprawl. Other legal 
changes would include the removal of what might seem like local legal 
entitlements, such as the state law rules that permit localities to adopt 
exclusionary zoning measures. Such proposals might seem to bear out 
the contention that a reduction in local legal power is needed. Part V 
shows, however, that these local legal entitlements structure interlocal 
legal relations in ways that themselves constrain cities' and suburbs' 
ability to combat sprawl. As a result, Part V concludes with suggested 
ways to change these local legal entitlements to engage cities and sub- 
urbs in - rather than oust them from - the anti-sprawl effort. Part 
VI is a brief conclusion. 

This Article's effort to reclaim home rule seeks to unsettle en- 
trenched notions of what home rule must mean. A key purpose is to 
show that attempts to secure home rule - including the home rule 
that urban reformers sought long ago, the home rule that we suppos- 
edly now have, and the home rule that this Article suggests as an al- 
ternative - reflect commitments to substantive policy outcomes. The 
Article does not attempt, therefore, to identify some true core of home 
rule that should be honored. Many people would no doubt object, for 
example, to the substantive goals of those who seek to curb sprawl. 
They would similarly object, therefore, to a form of home rule that 
would be designed to promote those objectives through the exercise of 
local power.13 Those who are sympathetic to those goals, by contrast, 
might argue that the kinds of changes in home rule that are proposed 
here would only make the situation worse, and that what is needed is 
a form of home rule that would change the mix of local powers in a 
much different way. 

13 It is possible, for example, to argue for home rule as a means of checking state efforts to 
mandate affordable housing or reduce sprawl, while at the same time favoring a narrow view of 
local governmental authority as a means of protecting private market actors from governmental 
regulation and thereby promoting a certain form of local efficiency. A prominent position in local 
government law scholarship seems to proceed along just these lines - emphasizing the dangers of 
"big government," and thereby valorizing the local, while at the same time emphasizing the dan- 
gers of "small government," and thereby valorizing the market. Compare Robert C. Ellickson, 
Taming Leviathan: Will the Centralizing Tide of the Twentieth Century Carry into the Twenty- 
First?, 74 S. CAL. L. REV. ioi (2000) (emphasizing the dangers of bureaucratic overregulation), 
with Robert C. Ellickson, Suburban Growth Controls, 86 YALE L.J. 385 (I977) (emphasizing the 
dangers of local parochialism). This view might be characterized as one that promotes a privat- 
ized vision of localism. See, e.g., Robert C. Ellickson, Cities and Homeowners Associations, I30 

U. PA. L. REV. 1519, I5I9-26 (i982). That a defense of home rule could take this form - and 
that our supposedly pro-home rule legal structure, as we shall see, in many ways does take pre- 
cisely this form - reveals that substance matters as we think about what it means for law to pro- 
tect local power, and thus home rule. 
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In demonstrating that the effort to instantiate home rule in law is a 
substantive endeavor, however, this Article does not mean to suggest 
that there is no such thing as home rule. Some approaches to reform- 
ing American local government law accord a greater affirmative role 
to local power than do others. Thus, another key purpose of the Arti- 
cle is to show that it is possible to reject the anti-sprawl reform move- 
ment's effort to circumscribe the powers of cities and suburbs without 
thereby accepting home rule's present form. In other words, there are 
alternative ways of organizing a legal structure designed to promote 
home rule that would be better suited to combating sprawl. 

Given that anti-sprawl reformers themselves agree that the central- 
izing orientation of their approach limits its appeal, it seems particu- 
larly appropriate to pursue an approach to reform that attempts to re- 
claim, rather than to reject, home rule. At a minimum, this attempt to 
reclaim home rule helps to clarify what is at stake in the effort to com- 
bat sprawl. Specifically, it counsels skepticism toward the increasingly 
prominent, but dispiriting, view that a commitment to the practice of 
local self-government requires us to accept the sprawl around us. 

II. THE STANDARD VIEW: 
HOME RULE VERSUS ANTI-SPRAWL REFORM 

There is a threshold question whether anti-sprawl reformers are 
right to argue that state-local legal relations should be changed, but 
this Article assumes they are. It accepts the reformers' contention that 
there is a causal connection between the current rules of American lo- 
cal government law and sprawl, and thus that the reform of state-local 
legal relations is necessary to overcome the social costs of sprawl.14 
The question of primary concern, therefore, is one of means rather 
than ends: assuming that our current legal structure is, in significant 
part, responsible for the undesirable pattern of development that anti- 
sprawl reformers describe, how should it be changed? 

The only changes that many anti-sprawl reformers believe will be 
effective are generally thought to be politically infeasible, while the 
only ones that many believe are likely to be politically feasible are gen- 
erally thought to be ineffective.15 Thus, much reformist writing has a 

14 For the arguments that the current legal structure is in significant part to blame, see 
DREIER ET AL., supra note 3; FRUG, supra note 3; and Briffault, supra note 5. For the contrary 
position, defending the fragmentation created by the current structure and claiming that it results 
from, and satisfies, individual preferences for suburban living, see VINCENT OSTROM ET AL., 
LOCAL GOVERNMENT IN THE UNITED STATES (I988); and Peter Gordon & Harry W. 
Richardson, The Geography of Transportation and Land Use, in SMARTER GROWTH: MARKET- 
BASED STRATEGIES FOR LAND-USE PLANNING IN THE 2 iST CENTURY 27 (Randall G. Hol- 
combe & Samuel R. Staley eds., 200I). 

15 See Cashin, supra note 5, at i989. 
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decidedly pessimistic bent. It confidently describes the failings of the 
current legal structure and forthrightly challenges efforts to defend it. 
It then despairs of identifying a practicable solution. A major reason 
for this pessimism is that reformers have identified the current legal 
structure's recognition of home rule as a key cause of sprawl.16 Thus, 
it is worth exploring whether anti-sprawl reformers have been right to 
target this aspect of the legal regime for change, and whether new ap- 
proaches to reforming American local government law might help 
break the stalemate. 

A. The Standard View of Home Rule 

As one commentator recently explained in pessimistically assessing 
the prospects for successfully combating sprawl, the current legal 
structure makes localcl government autonomy. . . sacrosanct."17 Im- 
portantly, anti-sprawl reformers who subscribe to this view do not con- 
tend that home rule provides each local government with an equal 
amount of autonomy in practice. To the contrary, those reformers 
typically contend that economic realities ensure that a state's seem- 
ingly neutral recognition of local legal autonomy inevitably privileges 
some localities at the expense of others. 

To demonstrate this point, the standard anti-sprawl position typi- 
cally spotlights a pair of contrasting images of the local sphere. One 
image depicts a privileged suburban enclave, empowered to protect its 
homeowners' property values through state law delegations that en- 
able it to veto fiscally or socially undesirable development.18 The 
other image depicts a beleaguered central city that, given market reali- 
ties, gains little from the power to veto undesirable development and 
possesses no practicable means of compelling desirable development. 
Thus, central cities, notwithstanding the broad scope of their formal 
legal powers, seem to have little choice but to resign themselves to a 
downward spiral, pursue a "beggar-thy-neighbor" development strat- 
egy (often seeking to improve downtown areas) aimed at boosting their 

16 See Frisken & Norris, supra note I2, at 475-76 (concluding that most contributors to one 
symposium thought that little progress is likely to be made); see also Norris, supra note 5, at 562 
("Americans strongly believe that local government, the government closest to the people, is the 
best government.... [T]he historic and prevailing local government ideology is an important part 
of the reason why local citizens oppose nearly anything that would threaten the existence, powers, 
services or autonomy of their local governments."); id. at 566 ("[L]ocal autonomy is the principal 
reason that American local governments are unwilling to enter into arrangements for regional 
governance."); Richard Briffault, Localism and Regionalism, 48 BUFF. L. REV. I, 26-30 (2000); 
Briffault, supra note 5, at I-2; Cashin, supra note 5, at 20-27. 

17 Norris, supra note 5, at 566. 
18 See, e.g., Richard Briffault, Smart Growth and American Land Use Law, 2I ST. Louis U. 

PUB. L. REV. 253, 262-63 (2002). 
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tax bases,19 or lobby (usually unsuccessfully) for handouts from the 
state or federal government.20 

These contrasting images of the "local" are codependent. They 
support the view that the legal recognition of home rule itself produces 
the divide between exclusive suburbs and desperate central cities that 
is characteristic of sprawl.21 The result is that anti-sprawl reformers 
generally do not seek changes in state-local legal relations that would 
empower cities and suburbs to mitigate the social costs of sprawl. Lo- 
cal governments are assumed to be unlikely and ineffective sources of 
effective reformist policymaking. They are at once too insular, focused 
as they are on the needs of those people inside the boundary, and too 
expansive, unaccountable as they are to those people outside the 
boundary whom their policies inevitably affect. As a result, American 
local government law's recognition of home rule, broadly understood, 
seems to be on a collision course with meaningful anti-sprawl reform. 

Advocates of anti-sprawl reform often are quite explicit on this 
point. For example, in attacking the legal status quo for producing re- 
gional inequity, the prominent urban analyst and former Albuquerque 
Mayor David Rusk argues that "[t]he problem is that U.S. legislatures 
rarely exercise their authority to deal constructively with the growing 
complexity of governance in metropolitan areas. Typically, legislatures 

19 See Swanstrom, supra note 5, at 49I. 
20 See John R. Logan & Todd Swanstrom, Urban Restructuring: A Critical View, in BEYOND 

THE CITY LIMITS: URBAN POLICY AND ECONOMIC RESTRUCTURING IN COMPARATIVE 
PERSPECTIVE 3, io (John R. Logan & Todd Swanstrom eds., i990) [hereinafter BEYOND THE 
CITY LIMITS] (describing the emergence of this view in the i98os). 

21 Some analysts have argued that the recognition of local legal autonomy may enable some 
local governments to retain a space to govern in ways that break free of the stock images. See 
Pierre Clavel & Nancy Kleniewski, Space for Progressive Local Policy: Examples from the United 
States and the United Kingdom, in BEYOND THE CITY LIMITS, supra note 20, at I99, 209 (ar- 
guing that some cities and progressive suburbs show that it is possible to use local legal power to 
"harness, shape, and encourage the private sector in the pursuit of social goals defined by the 
community as a whole"); see also Harvey Molotch, Urban Deals in Comparative Perspective, in 
BEYOND THE CITY LIMITS, supra note 20, at I75, i8i-89 (making a similar point). When these 
alternatives become the object of serious examination, however, they are sometimes dismissed as 
a product of the same self-interested, parochial decisionmaking process - conducted by distinct, 
isolated local communities locked in zero-sum competition - that inevitably produces the priva- 
tist, exclusionary policies favored by the stereotypical suburban jurisdiction. Localities that act 
in this way are best understood, on this view, as captives of narrow self-interested factions. 
These types of initiatives are unlikely to improve the central cities' fortunes or the lives of their 
residents, therefore, and so their enactment is often met with suspicion. Thus, for example, local 
decisions to exclude poor people are of concern to reformers sympathetic to the goals of regional 
equity, but so are local decisions to try to secure living wages, as they will likely be ineffective if 
not actually harmful. See, e.g., Georgette Poindexter, Economic Development and Community 
Activism, 32 URB. LAW. 40I (2000) (examining the success of the living wage movement at the 
local level as an instance of interest group capture); see also Richard Briffault, Comment: Three 
Issues for the City in the 2Ist Century, 32 URB. LAw. 409, 4i8-2I (2000) (making the same argu- 
ment as Poindexter). 
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give considerable deference to local governments and local authority, 
heavily influenced by the American enshrinement of 'home rule."'22 
Similarly, the historian Kenneth Jackson attributes much of the blame 
for the problematic rise of suburbia to American law's affection for the 
home rule idea.23 The historian Lizabeth Cohen sets forth a similar 
view in her more recent history of suburbanization.24 And the legal 
scholar Sheryll Cashin blames the inequities that she contends are 
built into the current legal structure (which, she astutely observes, 
typically favor only a minority of the regional population)2s largely on 
"society's strong cultural preference for local powers"26 and on "our 
nation's ideological commitment to decentralized local governance."27 
She concludes that "[l]ocalism, or the ideological commitment to local 
governance, has helped to produce fragmented metropolitan regions 
stratified by race and income."28 

Perhaps not surprisingly, popular views also assume a causal rela- 
tionship between the protection of home rule and the spread of sprawl. 
Consider, in this regard, the variety of recent news accounts that link a 
defense of home rule to a defense of the legal status quo and continued 
sprawl. The New York Times, for example, recently described Mary- 
land's implementation of its "Smart Growth" initiative as a direct 
threat to what it termed "the sacred American principle of home 
rule."29 In an article about the condition of cities in Connecticut, 
moreover, the Times singled out "home rule" - which it described as 
the power of localities to zone and tax on their own - as a major 
cause of interlocal inequity.30 Similarly, The Boston Globe's corre- 

22 DAVID RUSK, INSIDE GAME/OUTSIDE GAME: WINNING STRATEGIES FOR SAVING 
URBAN AMERICA 2 2 I (I 999). 

23 See Kenneth T. Jackson, Gentleman's Agreement: Discrimination in Metropolitan America, 
in REFLECTIONS ON REGIONALISM i85, I87 (Bruce Katz ed., 2000) ("[L]and-use controls, pub- 
lic education, and police and fire protection are local responsibilities in the American system of 
decentralized authority. Indeed, this arrangement is practically enshrined in the Constitution."). 

24 See LIZABETH COHEN, A CONSUMER'S REPUBLIC: THE POLITICS OF MASS 
CONSUMPTION IN POSTWAR AMERICA 227-40 (2003). Cohen does emphasize the way in 
which inequitable suburban sprawl resulted from the top-down decisionmaking of state transpor- 
tation officials, see id. at I97-98, federal housing and lending agencies, see id. at I99, 204-05, 2I4, 
and emergent national industries, such as retailers and developers, see id. at 257-74. Nonetheless, 
she singles out the fact that "Americans embraced localism," id. at 254, and thus "brought a skep- 
tical eye to efforts to centralize political authority," id. at 229, as a primary cause. 

25 See Cashin, supra note 5, at i988. 
26 Id. 
27 Id. 
28 Id. 
29 Francis X. Clines, Maryland Farmland a Focus in Suburban Sprawl Battle: Governor Vows 

To Fight Unrestricted Growth, N.Y. TIMES, June 25, 200I, at Aio. 
30 See Paul Zielbauer, Poverty in a Land of Plenty: Can Hartford Ever Recover?, N.Y. TIMES, 

Aug. 3I, 2002, at AI4. One letter to that paper went so far as to note, probably erroneously, that 
this home rule was essentially immune from legislative challenge because it had been inscribed 
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spondent on development patterns recently explained that "[t]he state's 
political culture . .. undermines the 'smart growth' movement. The 
tradition of home rule in Massachusetts means that 35I individual 
communities design their own land-use policy."'31 A recent opinion 
piece in the same paper nicely states the standard view. It notes the 
problems of sprawl, interlocal competition, and a lack of affordable 
housing statewide, attributes much of the blame to the state's assert- 
edly strong home rule tradition, and then asks: "What price, home 
rule?"32 

B. The Standard View of What Should Replace Home Rule 

Notwithstanding their general hostility to home rule, some anti- 
sprawl reformers have tried to reconcile the legal changes they advo- 
cate with the popular appeal of local self-government. The account 
they offer draws on a renewed interest in the intermediate space be- 
tween the state and local levels that was once called the metropolitan 
area but is now usually called the region. The region is thought to be 
a less arbitrarily defined territorial space than the one demarcated by 
the boundaries of a municipality. It reflects the patterns of labor mar- 
kets and of everyday social life, which people establish in real space 
and without regard to the location of merely political borders. 

The regionalist turn, however, has not rendered any less acute the 
Hobson's choice required by the standard anti-sprawl reform view. 
Notwithstanding the various forms of regionalism that anti-sprawl re- 
formers put forth, each seems only to reproduce the conflict between 
home rule and anti-sprawl reform that it seeks to avoid. 

To be sure, one prominent strain of new regionalist thinking does 
seek to bypass the dilemma by promoting "principally voluntary meth- 
ods of promoting local government cooperation in metropolitan re- 
gions."33 This approach stresses the need to foster what its advocates 
call "regional governance," rather than regional governments.34 Ad- 
herents of this view contend that it is in the interest of all localities 
within a metropolitan region to cooperate - not only on technical 

in the state constitution. See Stephen Saloom, Letter to the Editor, N.Y. TIMES, Aug. 3I, 2002, 

at AI4. 
31 Anthony Flint, Planning the Fragmented Metropolis: Acting Regionally and Locally, in 

GOVERNING GREATER BOSTON: THE POLITICS AND POLICY OF PLACE I9I, 233 (Charles C. 
Euchner ed., 2002). 

32 Jim Gomes, What Price, Home Rule?, BOSTON GLOBE, June 8, 2002, at AI7. 
33 Frisken & Norris, supra note I2, at 468. 
34 See id. (describing the position of advocates of regional governance); see also Frug, supra 

note 4, at I786-87 (same). It is not entirely clear just what the advocates of regional governance, 
as opposed to regional government, have in mind, as others have noted, but it is generally under- 
stood that they favor cooperative solutions, rather than coercive ones. See Norris, supra note 5, at 
558-6i. The discussion that follows proceeds on that assumption. 
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matters of system maintenance, like sewage treatment, but also on ones 
that affect interlocal equity and thus sprawl - to ensure that the 
region as a whole can compete effectively in the broader market- 
place.35 As a result, anti-sprawl reform should not shift power from 
the local level to a higher, regional one. Instead, it should help locali- 
ties use the substantial powers that the current legal regime affords 
them to cooperate, spontaneously, in ways that will promote their mu- 
tual interests.36 

Appealing as the voluntary regional governance vision may be, 
most anti-sprawl reformers are appropriately skeptical.37 They rightly 
contend that, under the current legal regime, voluntary regional coop- 
eration is not in the interest of all communities within a metropolitan 
area. Voluntary regional cooperation is unlikely with respect to issues 
that concern current interlocal inequities unless those issues are shown 
to be critical to the fiscal interests of all localities in a region. The evi- 
dence that it is in the fiscal interest of prosperous localities to attend to 
interlocal inequality, however, is far from clear.38 The problem of 
holdouts is, consequently, much more severe than the voluntarists ac- 
knowledge.39 Indeed, voluntary interlocal agreements may even exac- 
erbate sprawl by, for example, enabling privileged unincorporated 
communities to resist annexation by incorporating and then contract- 
ing for services with their counties.40 On this view, American local 
government law's respect for local legal autonomy makes the volun- 
tarist approach to regionalism overly optimistic and potentially coun- 
terproductive. 

Anti-sprawl reformers who are intrigued by regionalism but unim- 
pressed by the voluntarist approach generally offer two alternatives. 

35 See Swanstrom, supra note 5, at 480-88 (describing this position); see also PASTOR ET AL., 
supra note 4, at 3-I I (making arguments of this kind). 

36 See Norris, supra note 5, at 559-6i (describing the emphasis on voluntarism in the regional 
governance approach); see also H.V. Savitch & R.K. Vogel, Paths to New Regionalism, 32 ST. 
& Loc. GOV'T REV. I58, i6i (2000) ("[G]overnance conveys the notion that existing institu- 
tions can be harnessed in new ways, that cooperation can be carried out on a fluid and voluntary 
basis among localities and that people can best regulate themselves through horizontally linked 
organizations."). 

37 See, e.g., ANTHONY DOWNS, NEW VISIONS FOR METROPOLITAN AMERICA I70-7I 

(I994) (concluding that voluntaryay cooperation is the least satisfactory response to decentraliza- 
tion and has the fewest applications to growth-related problems"). 

38 See Frug, supra note 4, at I787-88; Norris, supra note 5, at 566-68; Todd Swanstrom, Ideas 
Matter: Reflections on the New Regionalism, CITYSCAPE, May i996, at 5, 7-II; Swanstrom, su- 
pra note 5, at 488-93; see also Anita Summers, Regionalization Efforts Between Big Cities and 
Their Suburbs, in URBAN-SUBURBAN INTERDEPENDENCIES i8i, i87-90 (Rosalind Greenstein 
& Wim Wiewel eds., 2000) (surveying local agreements and concluding that their scope is limited). 

39 See Swanstrom, supra note 5, at 488-93. 
40 See Frug, supra note 4, at I784-86. The classic work documenting this phenomenon is 

GARY J. MILLER, CITIES BY CONTRACT: THE POLITICS OF MUNICIPAL INCORPORATION 
(i98i). 
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One is regional consolidation, which would replace existing cities 
and suburbs with full-fledged regional governments.41 The other is 
two-tier regionalism, which would establish "new regional govern- 
ance structures that wield powers over policy areas that transcend 
local borders - like land use and transportation planning - while 
leaving local governments a reduced but meaningful sphere of local 
authority."42 

Proponents of consolidation argue that it would not mark the end 
of local control. They contend that the "real" space for a person's 
lived community experience at the "sub-state" level is the entire met- 
ropolitan region - an area presumably meant to refer to the one de- 
fined by the Office of Management and Budget, in conjunction with 
the Census Bureau43 - rather than to any city or suburb within it. 
Thus, consolidation would merely align the boundaries of sub-state 
governmental power with the only sub-state geographic territory that 
has any foundation in actual experience. Large-scale annexations or 

41 The position is most prominently defended in DAVID RUSK, CITIES WITHOUT SUBURBS 

(I995). See also DOWNS, supra note 37, at I32 (describing consolidation as "the most complete 
response to the regional nature of contemporary urban problems"). 

42 See Cashin, supra note 5, at 2034. 
43 The Office of Management and Budget (OMB) defines Metropolitan Areas (MAs) for the 

purposes of collecting, tabulating, and publishing federal data. Currently defined Metropolitan 
Areas are based on the application of i990 standards to 2000 Census Bureau population esti- 
mates. The general concept is that of a "core area containing a large population nucleus, together 
with adjacent communities having a high degree of economic and social integration with that 
core." U.S. CENSUS BUREAU, U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF THE 
UNITED STATES: 200I, at 892. The general concept of a Metropolitan Area encompasses several 
more specific variants: the Metropolitan Statistical Area (MSA), the Consolidated Metropolitan 
Statistical Area (CMSA), and the Primary Metropolitan Statistical Area (PMSA). See id. The 
precise definition of each variant is extremely technical and complex, but certain key criteria are 
nevertheless critical. An MSA must include at least one city with 50,000 or more inhabitants, or a 
Census Bureau-defined urbanized area, and a total metropolitan population of ioo,ooo people 
(75,000 people in New England). See id. A CMSA must meet these requirements and also must 
have a population of one million or more. See id. In addition, a CMSA must include separate 
component areas defined by various statistical criteria and by local opinion. Each recognized 
component part is considered a PMSA. See id.; see also Revised Standards for Defining Metro- 
politan Areas in the I990's, 55 Fed. Reg. I2,I54 (Mar. 30, i990). A "PMSA consists of a large ur- 
banized county, or a cluster of such counties (cities and towns in New England) that have sub- 
stantial commuting interchange," the Census Bureau explains. "When one or more PMSAs have 
been recognized, the balance of the original, larger area becomes an additional PMSA; the larger 
area of which they are components then is designated a consolidated metropolitan statistical 
area." U.S. Census Bureau, U.S. Dep't of Commerce, Census Definitions, at http://library.ucok. 
edu/gov/censusdefs.html (last visited May 3, 2003). Needless to say, advocates of regional consoli- 
dation are not always precise about which type of metropolitan area they wish to consolidate. 

44 Briffault, supra note i6, at 3-4 ("If we think of a city or a locality as a group of people living 
near each other, who have common place-based interests, relatively high levels of interaction with 
each other, and much less intense interactions with residents of other cities, then in the words of 
David Rusk, '[t]he real city is the total metropolitan area."' (quoting RUSK, supra note 4i, at 5) 
(alteration in original)). 
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forced consolidations would represent "localism's logical extension" 
rather than its demise.45 

This reconciliation, however, requires a wholesale shift of deci- 
sional authority to a set of sub-state governments that would be dra- 
matically larger than any that now exist. Today, fewer than ten cities 
have more than one million residents.46 By contrast, more than half of 
the nation's population lives in just forty-eight metropolitan areas, 
each of which has more than one million residents.47 Some of these 
metropolitan areas - depending on what type of definition is used - 

cover as much land as medium-size states (like Ohio).48 Half of the 
ten largest metropolitan areas (under current Census Bureau defini- 
tions) cross state boundaries.49 If true consolidation were achieved, 
moreover, many states would have fewer than ten "local" governments, 
and some fewer than five.50 If it is already nonsensical in the eyes of 

45 See Briffault, supra note i6, at I-2. 
46 The cities with more than one million inhabitants are New York City (8,oo8,278), Los Ange- 

les (3,694,820), Chicago (2,896,0i6), Houston (I,953,63I), Philadelphia (I,5I7,550), Phoenix 
(I,32I,045), San Diego (I,223,400), Dallas (i,i88,580), and San Antonio (I,I44,646). See U.S. 
CENSUS BUREAU, U.S. DEP'T OF COMMERCE, RANKING TABLES FOR INCORPORATED 
PLACES OF I00,000 OR MORE, at PHC-T-5 tbl.2 (200i), available at http://www.census.gov/ 
population/cen2000/phc-t5/tabo2.pdf. 

47 See U.S. CENSUS BUREAU, U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF 
THE UNITED STATES: 2000, at 3I tbls.32-33 [hereinafter U.S. CENSUS BUREAU, STATISTICAL 
ABSTRACT 2000]. 

48 See Frug, supra note 4, at I77i n.33. 
49 See id. 
50 If a region were defined as a PMSA, and regional governments were the only local govern- 

ments, then twenty-four states would have fewer than ten local governments. See OFFICE OF 
MANAGEMENT AND BUDGET, EXECUTIVE OFFICE OF THE PRESIDENT, OMB BULLETIN 
No. 99-04, REVISED STATISTICAL DEFINITIONS OF METROPOLITAN AREAS (MAs) AND 
GUIDANCE ON USES OF MA DEFINITIONS list III (i990), available at http://www.whitehouse. 
gov/omb/bulletins/b99-o4.html. If a region were defined as an MSA, and regional governments 
were the only local governments, then thirty-nine states would have fewer than ten local govern- 
ments. See id. If a region were defined as a CMSA, and regional governments were the only lo- 
cal governments, no state would have more than three local governments. See id. It should be 
noted, however, that these definitions - PMSA, MSA, and CMSA - cover areas that leave out 
some portion of every state. That raises the question how advocates of regional consolidation 
would treat the often-numerous local governments that currently exist within those portions of the 
state that do not meet any of the three definitions of a region. These places could retain their own 
individual local governments - but then, some local governments in a state that had otherwise 
undergone regional consolidation would have as few as twenty-five people as residents, as would 
be the case with Barry, Minnesota, which lies outside all three metropolitan area definitions. See 
States Demographic Center, Census 2ooo: Excerpts From Population and Race for Cities tbl.i, at 
http://www.mnplan.state.mn.us/demography/Cen2000redistricting/Cenooplacer.html (last visited 
May 3, 2003). Alternatively, advocates of consolidation could organize these otherwise unconsoli- 
dated areas along county lines, a process that in some but not all cases would create new "local" 
governments that would themselves have more than one million residents, as would be the case 
with Oakland County, Michigan. See U.S. CENSUS BUREAU, STATISTICAL ABSTRACT 2000, 
supra note 47, at 32 tbl.33, 9I2 tbl.E. These points are not meant to suggest that it is technically 
impossible to define a region; they are intended only to demonstrate the not-altogether- 
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some to speak of an urban center like New York City as having a local 
government,5 demographic and geographic realities have conspired to 
make governments with full powers and jurisdiction over an entire 
metropolitan area "the antithesis of, rather than an example of, local 
government."52 

As a result, even many anti-sprawl reformers who in principle once 
supported the creation of regional governments no longer do so. Those 
governments seem too big to win popular backing, given the assumed 
cultural commitment to home rule.53 A softer version of the consoli- 
dated regional government, the "two-tier approach," therefore attracts 
the lion's share of support among contemporary anti-sprawl reform- 
ers.54 This approach to regionalism would permit existing cities and 
suburbs to retain what is assumed to be local legal autonomy, albeit 
within a substantially diminished realm. Under this approach, those 
vocalistt actions [that] generate few externalities"55 would be left to 
current cities and suburbs, while those that generate many externalities 
would be transferred to higher-level, presumably regional, decision- 
makers.56 By separating functions along a local-regional axis, this ap- 

uncontroversial point that, notwithstanding the assertions of some who favor consolidation, true 
consolidation is not easily reconciled with retention of the experience of local government. 

51 See Robert Dahl, The City in the Future of Democracy, 6i AM. POL. Sci. REV. 953, 968 

(i967). 
52 Frug, supra note 4, at I77I. 

53 Cf. Briffault, supra note i6, at 29-30 ("The political and legal movement from localism to 
regionalism will occur only when people believe that they are part of a region as well as part of a 
locality, and that their interests will be advanced by supplementing local governance with re- 
gional policies and political structures that give effect to those interests and promote the well- 
being of the region as a whole and of all the localities within it."). Advocates of reform often re- 
ject the idea of full-fledged consolidated regional government less because they identify costs as- 
sociated with its creation than because they simply believe it will never occur. See DOWNS, supra 
note 37, at I32, I70; Norris, supra note 5, at 567-69. 

54 See Frug, supra note 4, at I776 ("[T]he two-tier solution is embraced by virtually every ma- 
jor contemporary proponent of regional government reform."); see also, e.g., DREIER ET AL., su- 
pra note 3, at 20I-29 (emphasizing the need for regional issues to be handled regionally but also 
emphasizing the need to shift decisional power even higher, to the federal government); J. ERIC 
OLIVER, DEMOCRACY IN SUBURBIA 208-09 (200I) (emphasizing that democratic participation 
is highest in thoroughly socioeconomically and racially diverse cities of less than 300,000, but then 
embracing two-tier regionalism as a policy proposal); ORFIELD, supra note 4, at 99-I03 (empha- 
sizing the potential revenue benefits to inner-ring suburbs of regionalism but not identifying a role 
for local governments themselves to play in promoting regional policies that would mitigate inter- 
local inequality); Briffault, supra note i6, at 26-30; Sheryll D. Cashin, Building Community in the 
Twenty-First Century: A Post-Integrationist Vision for the American Metropolis, 98 MICH. L. 
REV. I704, I707 (2000); Cashin, supra note 5, at 2042-46. 

55 Briffault, supra note i6, at 20. 
56 See, e.g., id. at 20; see also Cashin, supra note 5, at 2042 (arguing that "a state legislative 

mandate that reduces local powers while creating powerful new regional structures ... is norma- 
tively justified"); id. at 2034 ("The New Regionalist agenda seeks to create new regional govern- 
ance structures that wield powers over policy areas that transcend local borders - like land use 
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proach to regional reform would make local power conform to matters 
of truly local concern, while leaving matters of greater-than-local con- 
cern to be handled at a greater-than-local level. In this way, advocates 
of two-tier regionalism argue, regionalismim need not wholly displace 
localism."57 

Importantly, this two-tier approach, like consolidation, treats the 
exercise of power by cities and suburbs as a critical part of the prob- 
lem that must be overcome.58 Two-tier regionalists make vague asser- 
tions that the scope of local legal power would remain significantt9 
or "meaningful."60 It is hard to see how that could be so, however, 
given the two-tier regionalists' own premises. They argue that cities 
and suburbs should retain control over those matters that generate 
"few externalities."61 Or, alternatively, they contend that municipalities 
should have "broad local powers" but "cede control" over matters "that 
are truly regional in scope."62 Yet by the two-tier reformers' own ad- 
mission, almost every issue of consequence - from transportation to 
housing to education to land use regulation - is of greater-than- 
purely-local concern. Certainly, every issue of consequence in the bat- 
tle against sprawl has that quality. And resolution of any such issue at 
the local level is bound to affect neighboring jurisdictions. Indeed, it is 
precisely for that reason that anti-sprawl reformers seek regional gov- 
ernmental institutions to supplant local power. 

At most, the two-tier regionalists suggest that local governments 
would retain control over issues of concern to the region as a whole "in 
the first instance," subject to the veto of a higher-level governmental 
entity.63 That would still mean, however, that the new regional gov- 
ernmental structures would displace local entities as the chief policy- 
makers. Yet it is skepticism about the substitutability of the region for 
the local community that leads these anti-sprawl reformers to seek out 
the two-tier structure as a means of preserving a meaningful experi- 
ence of local self-government. It would appear, therefore, that this ap- 
proach works only to the extent that people can be convinced that the 
proper scope of truly local matters - and thus home rule - is a very 

and transportation planning - while leaving local governments a reduced but meaningful sphere 
of local authority."). 

57 Briffault, supra note i6, at 20. 
58 See Cashin, supra note 54, at I707 ("I believe effective metropolitanism will require strong 

regional institutions that wield some of the power now vested in cities. We may need to reduce 
the power of individual cities in order [to] expand the capacity of metropolitan regions to solve 
serious problems that transcend local borders."). 

59 Cashin, supra note 5, at 2047. 
60 Id. 
61 See Briffault, supra note i6, at 20. 
62 See Cashin, supra note 5, at 2044. 
63 Briffault, supra note i6, at 20. 
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narrow one that is self-consciously designed to have little impact on 
the region as a whole. In this respect, two-tier regionalism, no less 
than consolidation, is necessarily aimed at reducing what is assumed to 
be the excessive home rule that local governments now enjoy. 

C. Toward an Alternative View of Home Rule 

The possibility of an alternative approach to anti-sprawl reform 
opens up if we challenge the underlying premise that our cities and 
suburbs currently enjoy what is, in effect, local legal autonomy. If lo- 
cal governments instead operate within a legal framework that grants 
them certain substantive powers but denies them others, then perhaps 
the problem with the current legal structure arises from the substan- 
tive ways in which states' delegations and preemptions of local legal 
authority combine to direct local power - rather than from state law's 
solicitude for it. Accordingly, for anti-sprawl reform to be effective, it 
may not have to erase local power or dramatically reduce its scope to 
matters clearly of concern only to local residents. Effective anti-sprawl 
reform could instead alter the specific grants of, and limits on, local 
power that state law already sets forth, in order to increase local gov- 
ernments' own capacity to promote a more compact, less socio- 
economically segregated form of development. 

This alternative approach - which seeks to reclaim, rather than to 
reduce, home rule - would, of course, generate its own complications. 
Reformers would have to convince the public that the substantive 
anti-sprawl goals - goals that at present remain a constellation of po- 
tentially contradictory aspirations toward improving the environment, 
promoting socioeconomic diversity, and strengthening civic life - are 
worthy. Reformers would also have to make complicated judgments 
about just how local powers should be reconfigured to promote these 
substantive goals. Again, such judgments would be difficult because 
of the tensions inherent in the movement to curb sprawl itself, such as 
those tensions that potentially arise from efforts to make housing more 
available and parkland more abundant. Such an approach to reform 
would, however, provide citizens with a meaningful space for local 
governmental action to address these tensions in ways that the stan- 
dard anti-sprawl reform approaches do not. 

In particular, such an approach would not require citizens to attack 
sprawl exclusively through centralized governmental institutions. The 
same kinds of tradeoffs that anti-sprawl reformers now argue regional 
or state institutions should be singularly (or primarily) empowered to 
resolve - such as those between preserving open space and producing 
affordable housing - would be made fit for local resolution as well. 
In this way, anti-sprawl reform would engage local governmental 
power itself in a way that the conventional reform approaches do not. 
It would, for this reason, draw on the advantages that decentralized 
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decisionmaking holds for devising innovative policies and cultivating 
the political will to sustain their implementation - advantages that 
political scientists have begun to highlight in recent years. 

The next Part shows that this way of thinking about reforming 
state-local legal relations - which rejects local legal autonomy, but not 
the importance of engaging local power - is by no means foreign to 
our legal culture. It explains that urban reformers who first struggled 
to win home rule in the late nineteenth century pursued a similarly 
nuanced approach. They, too, rejected the idea that home rule meant 
local legal autonomy. Instead, they advocated that local governments 
play critical roles in promoting whatever underlying substantive vision 
of government a particular advocate of urban reform favored. As a 
result, their proposals for home rule took the form of packages of both 
grants of, and limits on, local power. 

Of course, the fact that reformers long ago had such a view of 
home rule does not mean that we are obliged to adopt it. And cer- 
tainly, the particular goals that drove their various proposals for home 
rule are no longer directly relevant. The problems that confront our 
regions are not the same as those that confronted the great cities of the 
late nineteenth century. Nevertheless, the complex view of home rule 
that these early urban reformers developed is a rich one. By examin- 
ing this view, we can begin to see the outlines of an important alterna- 
tive approach to reforming state-local legal relations - an approach 
that would seek to enable cities and suburbs themselves to make an 
attack on sprawl part of their own governmental mission. 

III. THE HOME RULE MOVEMENT 

De Tocqueville wrote early in the nineteenth century of the localist 
nature of American life, and fairly strong notions of local governmen- 
tal independence were evident in the Anglo-American legal tradition 
well before the Industrial Revolution.64 The great seventeenth-century 
battle over the revocation of London's city charter, for example, re- 
mained a live precedent to many early-nineteenth-century Ameri- 
cans.65 Similarly, the Greek and Roman city-states served and, 
even to this day, continue to serve - as imaginary reference points for 
those committed to preserving a significant space for decentralized 
democratic decisionmaking. 

64 See I ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 59-83 (Phillips Bradley ed., 
Henry Reeve trans., Vintage Books i990) (i835). 

65 See People v. Hurlbut, 24 Mich. 44, III-I2 (i870) (citing the controversy over the revoca- 
tion of the London charter in a case involving a claimed state constitutional right to local self- 
government). 
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The romantic resonance of local independence notwithstanding, 
American local government law for much of the nineteenth century 
deemed smaller-scale governments mere creatures, agents, or subdivi- 
sions of the states in which they were located.66 States did not begin 
to enact constitutional and statutory measures that explicitly identified 
towns and cities as legally independent entities until the last decades of 
that century.67 It was barely more than a hundred years ago, there- 
fore, that American local government law purported to instantiate 
what is now known as home rule in its formal fabric. 

This legal change - from a regime that depicted towns and cities 
as mere creatures, agents, or subdivisions of the state to one that an- 
nounced their juridical independence - anchors the now-standard 
narrative in local government law scholarship, casebooks, and trea- 
tises. This narrative depicts American local government law as having 
developed (or perhaps degenerated) from a regime that once deeply 
distrusted local power into one that largely embraces it. It presents lo- 
cal power as something out there waiting to be freed - if only the cen- 
tral state would allow it - and it suggests that the conferral of home 
rule in the late nineteenth century inaugurated such freedom.68 

66 See KRANE ET AL., supra note 7, at 8-io; Gerald E. Frug, The City as a Legal Concept, 93 
HARV. L. REV. I057, ii08-I3 (i980). 

67 See KRANE ET AL., supra note 7, at io-ii. For a discussion of the judicial movement to 
establish a preexisting state constitutional right to local self-government prior to the formal adop- 
tion of home rule amendments, see David J. Barron, The Promise of Cooley's City: Traces of Local 
Constitutionalism, I47 U. PA. L. REV. 487, 509-46 (ijjj). 

68 See KRANE ET AL., supra note 7, at i i ("This reform strategy was known as the home rule 
movement and originally was conceived as a means for ending the interference of local state legis- 
lative delegations in municipal affairs. Over time, the movement became associated with the lar- 
ger idea of broad grants of local government autonomy." (footnote omitted)); see also RODNEY L. 
MOTT, AMERICAN MUNICIPAL ASSOCIATION, HOME RULE FOR AMERICA'S CITIES I I 

(I949) ("One of the major objectives of home rule is to prevent legislative interference with local 
government. During a large part of the nineteenth century, under the dominant theory of legisla- 
tive supremacy, cities were considered to be merely creatures of the state legislature.... Cities 
were completely subservient to legislative vagaries and whims .... Legislative interference with 
cities tends to turn state legislatures into spasmodic city councils. Home rule, as a device for re- 
turning local business to the city, is the obvious remedy for these evils."); OSTROM ET AL., supra 
note I4, at 33 ("The basic thrust of the provisions adopted was to place substantial new con- 
straints upon the authority of state legislatures, significantly increase the power of local govern- 
ments to govern their own affairs, and modify the basic electoral arrangements that applied to the 
organization and conduct of local, state, and national elections."); id. at 35 ("The rationale for the 
development of this new system of local self-government applied principles of federalism to the 
relationship between a state and its local units of government.... State constitutional provisions 
authorizing home rule charters, in effect, recognized a constitutional right of local self- 
government. Judge Cooley's doctrine, in effect, became a part of several state constitutions and 
came to prevail over Dillon's rule in those states."); VALENTE ET AL., supra note 7, at 253 
("[L]ocal governments ... have prodded their states to adopt constitutional amendments or statu- 
tory provisions that provide at least some local governments with broad powers to act even in the 
absence of specific state authorization. This expansion of local decisionmaking authority is 
known as home rule."); Briffault, supra note 5, at io ("The home rule movement had two goals: to 
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Unfortunately, this narrative skips over some important questions 
that might disrupt it. Were the initial participants in the home rule 
movement, as is so often said, seeking to unshackle cities from the 
bonds that the state had placed upon them? Were they out to secure 
local legal autonomy? And if these are not helpful ways to understand 
what they were doing, then what interpretations might be better, and 
what might they suggest for our own understanding of local govern- 
mental power under the current legal structure? 

The examination that follows sheds light on these important ques- 
tions. It begins by setting forth the state legal structure, as well as the 
understandings of the proper ends to which local legal power should 
be put within that structure, that prevailed prior to the late- 
nineteenth-century struggle for home rule. With that background es- 
tablished, it then explores the home rule movement's complex relation 
to the state creature idea of local power that it sought to displace. 
Others have considered the early quest for home rule,69 but they gen- 
erally have not done so with the specific aim of uncovering the deep 
substantive divergences within the home rule movement or of tracking 
the particular legal structures that these distinct substantive defenses 
of local power called forth.70 In particular, they have not set forth the 

undo Dillon's Rule by giving localities broad lawmaking authority and to provide local govern- 
ments freedom from state interference in areas of local concern."); Sandalow, supra note io, at 650 
("The reversal of [Dillon's Rule] was the distinctive contribution of home rule."). But see Daniel 
B. Rodriguez, Localism and Lawmaking, 32 RUTGERS L.J. 627, 632 (200I) (concluding that "[the] 
principle of state supremacy .., largely survived the constitutional home rule movement [in part 
because] state courts have construed [home rule provisions] narrowly"). 

69 For useful, sustained discussions of the home rule movement and its participants, see, for 
example, THOMAS R. PEGRAM, PARTISANS AND PROGRESSIVES: PRIVATE INTEREST AND 
PUBLIC POLICY IN ILLINOIS, i870-I922, at 87-Ii8 (I992); DANIEL T. RODGERS, ATLANTIC 
CROSSINGS: SOCIAL POLITICS IN A PROGRESSIVE AGE II2-208 (i998); JON C. TEAFORD, 
THE UNHERALDED TRIUMPH: CITY GOVERNMENT IN AMERICA, i870-i900, at I03-3I 

(i984); Frug, supra note 66, at III5-I9; Melvin Holli, Urban Reform in the Progressive Era, in 
THE PROGRESSIVE ERA (Lewis Gould ed., I974); Kim K. Bender, Cleveland, A Leader Among 
Cities: The Municipal Home Rule Movement of the Progressive Era, i90o-I9I5 (i996) (unpub- 
lished Ph.D. dissertation, University of Oklahoma) (on file with the Harvard Law School Li- 
brary); Arthur DeMatteo, Urban Reform, Politics, and the Working Class: Detroit, Toledo, and 
Cleveland, i89 -i922 (i999) (unpublished Ph.D. dissertation, University of Akron) (on file with 
the Harvard Law School Library); Mark C. Hoffman, City Republic, Civil Religion, and the Sin- 
gle Tax: The Progressive-Era Founding of Public Administration in Cleveland I90I-I9I5 (i988) 
(unpublished Ph.D. dissertation, Cleveland State University) (on file with the Harvard Law 
School Library); Eric Todd Sandweiss, Construction and Community in South St. Louis, i850- 
i9io (i99i) (unpublished Ph.D. dissertation, University of California at Berkeley) (on file with the 
Harvard Law School Library); and Axel Rolf Schaefer, Neither Liberalism nor Socialism: Ameri- 
can Progressives, German Social Reform, and the Organicist Model of the Welfare State, i870- 

I920 (I994) (unpublished Ph.D. dissertation, University of Washington) (on file with the Harvard 
Law School Library). 

70 But cf. PEGRAM, supra note 69, at 87-I I9 (describing different "home-rule interests" within 
Chicago during this period); Michael H. Frisch, Urban Theorists, Urban Reform, and American 
Political Culture in the Progressive Period, 97 POL. SCI. Q. 295, 306-07 (I982) (distinguishing 
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typology of divergences presented below, in which urban reformers 
pursued competing visions of the urban - whether old conservative, 
administrative, or social - through different specific proposals for 
what they all termed "home rule." A focus of this kind is illuminating. 
It reveals the complex way in which early urban reformers carefully 
(and often quite ingeniously) deployed state law grants of, and lim- 
itations on, local power to engage cities in their substantive reform 
projects. 

That the participants in the late-nineteenth-century home rule 
movement proposed not only grants of, but also limits on, local power 
might lead one to conclude that these urban reformers were using little 
more than doublespeak when they argued for "home rule." As this re- 
view reveals, however, the home rule moniker reflected the shared 
conviction of these urban reformers that the prior legal regime had 
done too little to engage local power affirmatively in the process of 
rescuing urban centers from their state of crisis. It would not suffice, 
these home rulers argued, to treat cities as mere creatures of the state 
with no independent responsibility for responding to new problems 
presented by rapid urbanization. The cities would have to be remade 
so that they could become active agents of reform. That goal led these 
early reformers to press for a new way of thinking about state-local re- 
lations - and one that they therefore believed merited the home rule 
label. 

As a result, a full understanding of the early home rule movement 
complicates the standard view that the shift to home rule more than a 
century ago set American local government law on the path to the 
recognition of local legal autonomy. It suggests, instead, that local 
legal autonomy was a phantom even to those who first struggled to se- 
cure the home rule that is now commonly treated as its equivalent. 

A. Local Government Law Before the Home Rule Movement 

The early proponents of home rule presented their arguments 
against a legal background that generally treated all municipalities as, 
at least formally, creatures of the state. This legal background, estab- 
lished by the early nineteenth century, distinguished municipal corpo- 
rations from private business corporations. Judges and legal theorists 
deployed this public-private split within the legal category of corpora- 
tions to justify greater state control over municipal institutions, both 

between two poles of home rule thinking, one of which was "organicist" and emphasized the cit- 
ies' autonomy, and the other of which stressed the degree to which cities were "imbedded" in a 
larger legal and political structure); Holli, supra note 69, at I39 (distinguishing, without a specific 
focus on home rule, between structural reformers, who sought to alter the forms of government - 
and particularly to substitute the city manager for the ward system - and social reformers, who 
sought to alter the scope of social assistance and services provided by cities). 
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by limiting their powers of independent initiative and by asserting 
state legislative preemptive power. Within this new legal structure, 
municipalities had none of the formal legal independence from the 
state legislature that private businesses possessed.7' 

It was this "state creature" understanding of local power that the 
home rulers sought to dislodge. As the following subsections explain, 
there was a widespread sense that the rise of the great cities severely 
challenged a well-accepted view regarding the kind of regulatory activ- 
ity that cities could properly pursue. Some urban reformers welcomed 
this challenge as an opportunity to cast off what they considered an 
unjustifiably restrictive understanding of local regulatory authority. 
Others feared that this challenge would pressure cities to take on social 
service and regulatory tasks that they should resist. But significantly, 
the disputants in this debate agreed that the then-dominant legal con- 
ception of cities as mere creatures of the state was problematic. Thus, 
substantive battles over the proper scope of city power played out 
among the home rulers themselves and not simply between those who 
favored the state creature idea and those who did not. 

For this reason, the late-nineteenth-century push for home rule was 
not the unified effort that modern legal scholarship often holds it out 
to be. Home rulers did not singlemindedly seek to remove formal lim- 
its on local power that the state creature idea of local power imposed. 
Indeed, the very opposite impulse motivated the push for home rule by 
many urban reformers. Those urban reformers who did seek to re- 
move such limits, moreover, often defended the imposition of new lim- 
its of their own that they believed would further their preferred sub- 
stantive vision of urban authority. The story of the home rule 
movement set forth below, therefore, is one of conflict over competing 
substantive visions of local power, rather than one of consensus on the 
need to decentralize governmental processes generally. As such, it is a 
story about the plasticity of the home rule idea of local power and its 
intimate relation to substantive visions of governmental authority. 

i. Privatism and the City Before Home Rule. - The urban histo- 
rian Sam Bass Warner explains that "[t]he tradition of privatism is 
... the most important element of our culture for understanding the 
development of cities."72 The economic fortunes of an early- 
nineteenth-century city, he explains, depended upon "the aggregate 

71 See HENDRIK HARTOG, PUBLIC PROPERTY AND PRIVATE POWER: THE 
CORPORATION OF THE CITY OF NEW YORK IN AMERICAN LAW, I730-i870, at 3-4 (i983) 
(discussing the rise of the state creature idea of local power); Barron, supra note 67, at 496-509 
(same); Frug, supra note 66, at i099-Ii9 (same); Joan Williams, The Development of the Pub- 
lic/Private Distinction in American Law, 64 TEX. L. REV. 225, 228 (i985) (same). 

72 SAM BASS WARNER, THE PRIVATE CITY: PHILADELPHIA IN THREE PERIODS OF ITS 
GROWTH 4 (rev. ed. i987) (i968). 
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successes and failures of thousands of individual enterprises, not upon 
community action."73 Similarly, Bass continues, "the physical forms of 
American cities, their lots, houses, factories, and streets have been the 
outcome of a real estate market of profit-seeking builders, land specu- 
lators, and large investors."74 

In concrete terms, this meant that the City of Philadelphia, for ex- 
ample, self-consciously operated as a minimal concern: 

The wealthy presided over a municipal regime of little government. 
Both in form and function the town's government advertised the lack of 
concern for public management of the community. The municipal corpo- 
ration of Philadelphia, copied from' the forms of an old English borough, 
counted for little. Its only important functions in the late eighteenth cen- 
tury were the management of the markets and the holding of the Re- 
corder's Court. A closed corporation, choosing its members by co-option, 
it had become a club of wealthy merchants, without much purse, power, 
or popularity.75 
The physical construction of early-nineteenth-century Philadelphia 

reflected the view of many that the city should be a passive market fa- 
cilitator. Continuing the pattern begun at its founding, the city laid 
out streets in a grid, less to serve some idealized notion of a public 
sphere worthy of Le Corbusier than to provide for "the simplest, 
cheapest, and clearest way of dividing land for rapid development. It 
was an ideal method, since it treated all land similarly, for a real estate 
market composed of hundreds of land speculators and home builders 
and thousands of petty landlords and small home buyers."76 

The privatized vision of local power that held sway in Philadelphia 
and its environs proved influential in other cities, too. For much of 
the nineteenth century, many cities organized themselves less as gen- 
eral governments financed by general revenues than as corporate insti- 
tutions for coordinating small groups of residents within their ter- 
ritorial limits. In this world, local public improvements were hardly 

73 Id. 
74 Id.; see also ERIC H. MONKKONEN, AMERICA BECOMES URBAN: THE DEVELOPMENT 

OF U.S. CITIES AND TOWNS I78-1i980, at 40 (i988) ("Throughout the colonial period cities de- 
creased their demands on the individual as citizen and urban resident and created a laissez-faire 
economic and social environment."); Gregory D. Squires, Partnership and the Pursuit of the Pri- 
vate City, in READINGS IN URBAN THEORY 239, 24I (Susan S. Fainstein & Scott Campbell 
eds., 2d ed. 2002) ("The American tradition of privatism was firmly established by the time of the 
Revolution in the I700s. According to this tradition, individual and community happiness are to 
be achieved through the search for personal wealth.... Always implicit, and frequently explicit, 
from colonial days to the present has been the primacy of private action and actors."). 

75 WARNER, supra note 72, at 9. 
76 Id. at 52. For similar connections between grid planning and a privatist urban culture, see 

RODGERS, supra note 69, at i65; and Richard Sennett, The Neutral City, in READINGS IN 
PLANNING THEORY I2I, I25 (Scott Campbell & Susan S. Fainstein eds., i996) (tracing the his- 
tory of grid-planned cities). See also Sandweiss, supra note 69, at I9-2I (noting the connection 
between a grid plan and a privatized conception of city power in nineteenth-century St. Louis). 
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understood as public. General revenues were limited, and public 
works were financed to a large extent through locally adopted special 
assessments requested by, and imposed upon, those property holders 
who would most directly benefit from the works in question.77 As one 
commentator notes: "Nineteenth-century American city governments 
were designed to minimize the redistributive effects of general funding 
by removing as many of their services as possible from the general 
funding process - keeping property taxes low and general budgets 
small."78 

This segmented system, though deeply privatized, served what 
were understood as public ends. "[W]hat made this system 'seg- 
mented' rather than simply elitist was that a voice in decision making 
required the ownership of more than just any piece of real estate. It 
required the ownership of property that was 'chargeable' or 'inter- 
ested' in the decision at hand."79 Decisionmaking may have been con- 
fined to limited sets of private property owners, but general city funds 
were not distributed to, or at the behest of, any particular private in- 
terest. Instead, property owners were responsible for paying their own 
way: 

For police, cities supplemented small regular forces by deputizing private 
watchmen who were hired and paid by those with "particular interests" in 
police protection. For firemen, they relied on volunteers who received 
subsidies from neighbors who wanted fire protection. For poor relief, a 
case in which those who would benefit obviously could not also pay, they 
allowed the philanthropically inclined to provide or not as they pleased. 
This was a "privatism" extending far beyond an ideological absence of 
public spirit. It was a system that literally privatized government to avoid 
redistribution.80 

Within this tradition, the city was understood as a limited coordi- 
nating mechanism through which property owners could secure their 
investments free from public interference, rather than as a public 
agent through which the people could collectively plan a new society. 
For this very reason, the city could be characterized as a public institu- 
tion impervious to the corrupting demands of particular private claim- 

77 ROBIN EINHORN, PROPERTY RULES I5 (i99i); see also TEAFORD, supra note 69, at 297 

(emphasizing the important role that special assessments played in the budgets of large munici- 
palities); Sandweiss, supra note 69, at 3I (noting the use but subsequent abandonment of special 
assessments in St. Louis during this period). To some extent, state law commanded this form of 
organization: state statutes often strictly limited municipal tax rates, exacerbating the effects of 
the undervaluation of property by tax assessors, and thus encouraged cities to seek alternative 
sources of revenue. See TEAFORD, supra note 69, at 296. 

78 EINHORN, supra note 77, at I5. 
79 Id. at I7. 
80 Id. at i6. 
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ants: a thoroughgoing tradition of segmentation ensured that spheres 
of obligation would be coterminous with spheres of benefit.8' 

That is not to say that early-nineteenth-century municipalities 
lacked meaningful regulatory power. They possessed the power, 
whether by express state legislative grant or by implied authority ema- 
nating from the state's municipal incorporation act, to establish fire 
districts, to protect the public health through quarantines, to bar pub- 
lic nuisances, to regulate vice, to provide for open passage along high- 
ways and rivers, and even to influence trade through the establishment 
and promotion of public markets for goods and groceries.82 Many of 
these powers - particularly those concerning the establishment of 
public markets and the limits on the sale of goods outside of them 
could be quite strikingly coercive.83 

Nevertheless, for many nineteenth-century observers, this well- 
established local regulatory authority - the authority to regulate pub- 
lic markets reached back more than two centuries84 - did not reveal 
an incipient social welfare state at the local level. Nor did the exis-. 
tence of such powers - at least for many - seem to upset the deep- 
seated culture of privatism that had long set the bounds of local action. 
Those powers were easily assimilated into the dominant anti- 
redistributive, privatist conception of local power.85 Few challenged 
the notion, for example, that some governmental action was necessary 

81 See id. at i8 ("Local control and the avoidance of redistribution together served yet another 
goal in the segmented system: they depoliticized municipal government."). 

82 See generally WILLIAM J. NOVAK, THE PEOPLE'S WELFARE: LAW AND REGULATION 
IN NINETEENTH-CENTURY AMERICA (i996). For earlier analyses that also emphasize the 
regulatory powers of American local governments before the home rule movement, see OSCAR 
HANDLIN & MARY FLUG HANDLIN, COMMONWEALTH: A STUDY OF THE ROLE OF 
GOVERNMENT IN THE AMERICAN ECONOMY: MASSACHUSETTS, I774-i86i (rev. ed. i969); 
and JON C. TEAFORD, THE MUNICIPAL REVOLUTION IN AMERICA: ORIGINS OF MODERN 
URBAN GOVERNMENT i650-i825, at i6-34 (I975) (emphasizing the regulatory power exercised 
by many late-eighteenth-century municipalities). 

83 See NOVAK, supra note 82, at 83-II4 (describing many such local ordinances); TEAFORD, 
supra note 82, at I9-28 (same). 

84 See TEAFORD, supra note 82, at 3-I5 (describing the British tradition of local commercial 
regulation and its transplantation to the colonies). 

85 William Novak argues that historians have too often dismissed governmental regulation of 
the kind he documents during this period as "mere public mechanisms for the advancement of 
economic individualism and an ultimately private, self-regulating market." NOVAK, supra note 
82, at 85. He argues instead that the nineteenth century witnessed the rise of a new conception of 
the "relationship between polity and economy," one in which "[l]aw and state were not simply in- 
strumentalities of a fundamentally economic transformation. Rather, they were the central crea- 
tors of the notion of economy as a special sphere of social activity, a sphere distinctly cognizable 
as an object of governance." Id. at 86. The key point for present purposes, however, is modest. 
Even assuming that a new conception of political-economic relations emerged during this period, 
many of the powers that the early-nineteenth-century city possessed were readily distinguishable 
from those it did not, precisely because the latter departed from accepted ideas about the proper 
scope of governmental authority vis-h-vis the market. 
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to ensure the orderly functioning of private market forces.86 With the 
proper scope of municipal functions so understood, more ambitious 
taxing, spending, and regulatory interventions - from raising capital 
for railroads, to increasing spending from general revenues on public 
works or pensions for city employees, to establishing municipally 
owned utilities, to full-scale land use planning - could be described as 
unprecedented efforts to impose a socialist idea of local power on the 
American governmental system.87 

2. Dillon's Rule. - The idea that preserving a "traditional" con- 
ception of local governmental power required checking efforts to ex- 
pand it in "novel" ways underlay an important and widely accepted 
late-nineteenth-century rule of judicial interpretation. Formulated 
with greatest clarity by John Dillon, local government law scholar and 
state court judge, the rule's logic contrasted a legitimate, anti- 
redistributive local past with a threatening, redistributive local fu- 
ture.88 Dillon's Rule, as it was and still is known, acknowledged that 
the state's incorporation of a municipality implicitly delegated some 
power to the municipality. Dillon argued that these "inherent" local 
powers existed because "[i]n many of its more important aspects a 
modern American city is not so much a miniature State as it is a busi- 
ness corporation, - its business being wisely to administer the local 
affairs and economically to expend the revenues of the incorporated 
community."89 Importantly, this privatized view of the "local" sup- 
ported the correlative legal judgment that, beyond their quasi-private 
corporate powers, local governments possessed only those powers that 
could be traced to specific and express delegations from the state. In 
the absence of such delegations, local governments were powerless to 
act.90 

This rule of strict construction - Dillon's Rule - ensured that 
judges could check efforts to make the "local" a site for ambitious, re- 
distributive governmental intervention into the private market - the 
kind of intervention that Dillon believed no mere delegate of public 

86 See HANDLIN & HANDLIN, supra note 82, at 87-89, IIO-II, I53-55; NOVAK, supra note 
82, at 86-88; STANLEY K. SCHULTZ, CONSTRUCTING URBAN CULTURE: AMERICAN CITIES 
AND CITY PLANNING, i800-i920, at 6i-62 (i989) (noting judicial recognition of a local police 
power before the Civil War). 

87 See SCHULTZ, supra note 86, at 6I-75; see also Sharpless v. Mayor of Phila., 2 Am. L. Reg. 
85, 96-97 (Pa. i854) (Lewis, J., dissenting) (expressly linking socialism and an expanded set of 
independent local powers); cf Bender, supra note 69, at i6 (noting objections from local officials 
in Milwaukee, Wisconsin to state legislation that would increase salaries and pensions of city 
workers). 

88 For discussions of Dillon's Rule, see HARTOG, supra note 7i, at 2-3; SCHULTZ, supra note 
86, at 66-75; Barron, supra note 67, at 5o6-io; and Frug, supra note 66, at I I09-I3. 

89 I JOHN F. DILLON, COMMENTARIES ON THE LAW OF MUNICIPAL CORPORATIONS 
? I5, at 34 (4th ed. i890). 

90 See id. ? i6, at 34; id. ? 89, at 45-46. 
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power should be presumed to possess.9' Cities' attempts to impose 
new public burdens, grant public subsidies to certain favored private 
actors, or regulate private freedom in ways not already sanctioned fell 
outside the "usual range" of local affairs.92 To be lawful, such novel 
local action would require the clear imprimatur of the state legislature. 
In this way, the rule's division between usual and unusual local func- 
tions accorded well with the culture of privatism and kept growing 
urban centers organized along traditional lines. 

Even as Dillon's Rule took hold, however, many of those disgusted 
with the perceived corruption and profligacy of the fast-growing late- 
nineteenth-century cities began, perhaps surprisingly, to attribute 
much of the blame for urban ills to the ascendancy of the state crea- 
ture idea itself. Under this view, with the massive population growth 
of urban centers throughout the nineteenth century, "[state] legislators, 
discarding their considerate practice of earlier years, became zealously 
active in the enactment of laws regulating the affairs of cities."93 For 
many reformers, this zealous activity did not constitute a useful effort 
to build up local capacity or to regulate its excesses. Rather, the re- 
formers condemned such intervention for engendering corruption of 
the public sphere: "[T]he large rewards which lay in cities' offices, 
their contracts, and the franchises in their streets became the mark of 
the political spoilsman in the state legislature."94 

3. Concern About Special Legislation. - With particularized state 
legislative interventions into "local" matters pinpointed as a source of 
urban failings, the state creature idea no longer seemed as attractive. 
Each new piece of special legislation seemed to reveal that a state- 
centered legal structure facilitated state legislative expansion of the 
spending, taxing, and regulatory powers of local governments more 
than it checked local governmental overreaching. The premise that 
cities were mere creatures of the state legislature seemed only to en- 
courage state legislators to think of local power as an extension of their 
own power.95 It also encouraged those local factions seeking a more 

91 See id. ? I2, at 29-30. 

92 Id. ? 9i, at I48 ("The rule of strict construction of corporate powers is not so directly appli- 
cable to the ordinary clauses in the charter of incorporating acts of municipalities as it is to the 
charters of private corporations; but it is equally applicable to grants of powers to municipal and 
public bodies which are out of the usual range, or which grant franchises, or rights of that nature, 
or which may result in public burdens, or which, in their exercise, touch the right to liberty or 
property, or, as it may be compendiously expressed, any common law right of the citizen or in- 
habitant."). 

93 HOWARD LEE McBAIN, THE LAW AND THE PRACTICE OF MUNICIPAL HOME RULE 6 
(i9i6). 

94 Id. 
95 See Frank J. Goodnow, Municipal Home Rule, Io POL. SCI. Q. I, 2-3 (i895) (describing 

how Dillon's Rule and the state creature legal structure encouraged state legislative interference 
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interventionist local governmental climate to look to the state legisla- 
ture for assistance at home.96 Even if Dillon's Rule could check city 
governments' independent efforts to grant franchises to certain private 
interests, for example, it could not stop the state legislature from vali- 
dating such local actions. Similarly, even if a rule of strict construction 
could limit a city's power to assume debt independently to promote 
development, it could not stop the state legislature from authorizing or 
even mandating such municipal action. Thus, a strong legal presump- 
tion of state supremacy could easily be understood to entwine local 
matters ever more deeply with state legislative politics and thus to as- 
sist the state legislative grab for political and economic spoils that ur- 
ban growth precipitated.97 

A report by the Evarts Commission, which urged municipal reform 
in New York City, typified this line of analysis. The report catalogued 
numerous special state legislative acts - each of which, it charged, 
improperly expanded the taxing and spending authority of particular 
cities.98 The noted late-nineteenth-century critic of urban profligacy 
Lord Bryce was only too eager to highlight the commission's discus- 
sion of such laws as part of his condemnation of municipal corruption. 
Lord Bryce was not concerned that the state creature idea limited in- 
novative assertions of urban power or stifled local experimentation by 
permitting specialized state interference in local matters. Rather, he 

into local affairs, and citing state imposition of requirements that cities spend or assume debt as 
examples of this dynamic). 

96 See TEAFORD, supra note 69, at 8 (describing how, prior to home rule, "extralegal agencies" 
sought state legislative favors in the form of special bills affecting city powers). 

97 See id. at I05 ("Special legislation and a permissive system of lawmaking meant expense for 
the cities, and most business leaders, property owners, and civic heads opposed any further ex- 
penditure. Retrenchment was the cry of the i87os, and this meant blocking the lawmaking chan- 
nels through which flowed the deluge of special responsibilities and privileges embodied in local 
legislation."). For a slightly earlier critique of the state creature idea, premised on similar con- 
cerns, see THOMAS M. COOLEY, A TREATISE ON THE CONSTITUTIONAL LIMITATIONS 
WHICH REST UPON THE LEGISLATIVE POWER OF THE STATES OF THE AMERICAN UNION 
*235 (photo. reprint i998) (5th ed. i883). For a similar account of the origins of Dillon's Rule and 
of the concerns about the increased state interest in municipal regulatory action that urban 
growth prompted, see Joan C. Williams, The Constitutional Vulnerability of American Local Gov- 
ernment: The Politics of City Status in American Law, i986 WIS. L. REV. 83, 99-I00. 

98 See I JAMES BRYCE, THE AMERICAN COMMONWEALTH 576-77 (Liberty Fund I995) 
(rev. ed. I9I4) ("The transfer of the control of the municipal resources from the localities to the 
(State) capitol had no other effect than to cause a like transfer of the methods and arts of corrup- 
tion, and to make the fortunes of our principal cities the traffic of the lobbies. Municipal corrup- 
tion, previously confined within territorial limits, thenceforth escaped all bounds and spread to 
every quarter of the State. Cities were compelled by legislation to buy land for parks and places 
because the owners wished to sell them; compelled to grade, pave, and sewer streets without in- 
habitants, and for no other purpose than to award corrupt contracts for the work. Cities were 
compelled to purchase, at the public expense, and at extravagant prices, the property necessary 
for streets and avenues, useless for any other purpose than to make a market for the adjoining 
property thus improved." (quoting the Evarts Commission)). 
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objected to special state legislation because it mandated or permitted 
local governmental actions that sober property holders within the cities 
might have resisted.99 Thus, special legislation came to be seen as a 
primary avenue for the kind of state legislative interference that could 
upset the city's traditional role as a minimal, coordinating institution 
for its propertied members.100 The state creature idea that had seemed 
to be a means of securing the private city now stood accused of un- 
dermining it. 

One way to preserve the idealized and limited local sphere that Dil- 
lon hoped to protect, and to cut off urban centers from state politicians 
in search of "spoils," was to limit the state's power to enact "special 
legislation" that would apply only to particular localities. This ap- 
proach did not seek to overturn the state creature idea so much as it 
sought to refashion it. By requiring states to act through general laws 
rather than through special legislation targeted at a specific city, state 
constitutional provisions would obstruct a primary avenue of state leg- 
islative intervention in city affairs.101 

In response to prohibitions on special legislation, however, state po- 
litical actors established ingenious city classification schemes, which 
often created classes that included but a single city, so that seemingly 
general legislation could in fact target a particular locality.'02 Courts 
by and large accommodated such legislative innovation.'03 The bans 
on special legislation proved incapable of restraining the evils to which 
they were addressed. Thus, the nineteenth-century legal structure re- 
flected in Dillon's Rule proved difficult to reform with halfway meas- 
ures. With the city understood as a creature of the state, no practica- 
ble way had been devised to cordon off the local realm - and with it 
the privatism that many believed it should reflect - from the influ- 
ence of higher politics. 

B. Conflicting Visions Within the Home Rule Movement 

That the city's place in the state's legal structure required change 
was clear to many late-nineteenth- and early-twentieth-century urban 
reformers. They confronted a world in which the great cities of the 
day were thought to be, as Lord Bryce put it, "the one conspicuous 

99 Id. 
100 TEAFORD, supra note 69, at I03 ("In the depression-ridden i870s the plethora of local laws 

troubled economy-minded reformers who sought to protect the city from further costly public 
works projects. By the i89os many viewed local laws as an open door through which transporta- 
tion magnates and utility interests might proceed to their goal of unwarranted profits."). 

101 See MCBAIN, supra note 93, at 64-i06; see also Goodnow, supra note 95, at 5-I I. 
102 MCBAIN, supra note 93, at 98-99; Frug, supra note 66, at iii6; Goodnow, supra note 95, 

at 8-9. 
103 Frug, supra note 66, at iii6; Goodnow, supra note 95, at I7. 
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failure of the United States."'104 This widely shared perception 
emerged after a period in which no public institution underwent a 
more dramatic transformation in the face of industrialism and immi- 
gration than the city itself.105 

Population growth doubled in many large cities decade after dec- 
ade as the twentieth century approached and turned.106 Suddenly, 
there were cities with more than one million inhabitants.107 These 
"whirlpool cities," so named for their capacity to suck the surrounding 
populace into their vortex, were unlike any places that America had 
seen before.108 Their governments were widely criticized for being 
dominated by corrupt machines. Their fiscal conditions were often 
dire. Many assumed debt loads that brought them to the brink of de- 
fault and sometimes beyond. Their tax rates were rising fast. Their 
housing conditions were deplorable. Their sanitary conditions were 
thought scandalous.109 

The problems of these new urban centers captured the attention of 
the leading lights of American law and public administration, from 
Charles Beard to Woodrow Wilson to Felix Frankfurter.1"0 More arti- 
cles were written on municipal government between i882 and i892 

than had been written in the rest of that century,"' and in i894, the 
University of Pennsylvania established the nation's first lectureship in 
municipal governance.112 

Among the reform ideas that drew general approval was what re- 
formers took to calling "home rule." It is this aspect of the urban re- 
form program that is our concern. The home rule movement achieved 
its breakthrough in St. Louis in i875, when that city became the first 

104 I BRYCE, supra note 98, at 572. 
105 For general discussions of the transformation, see MONKKONEN, supra note 74, at 69-I57; 

ARTHUR MEIER SCHLESINGER, THE RISE OF THE CITY, i878-i898, at 64, 68 (photo. reprint 
I999) (I933); and TEAFORD, supra note 69. 

106 See ROBERT E. FOGLESONG, PLANNING THE CAPITALIST CITY: THE COLONIAL ERA 
TO THE I92oS, at 6o (i986); SCHLESINGER, supra note Io5, at 64, 68. 

107 SCHLESINGER, supra note I05, at 68. 
108 See ROBERT FISHMAN, BOURGEOIS UTOPIAS: THE RISE AND FALL OF SUBURBIA iI 

(i987). 
109 For an evocative summary of these aspects of urban ills, see RODGERS, supra note 69, at 

II2-I5. 
110 See Luther Gulick, Beard and Municipal Reform, in CHARLES A. BEARD: AN APPRAISAL 

47 (Howard K. Beale ed., I954) (describing Beard's role in the municipal reform movement); 
Frisch, supra note 7o, at 30I-02 (describing Wilson's role in the municipal reform movement); 
Felix Frankfurter, The Utilities Bureau, 57 ANNALS AM. ACAD. POL. & SOC. SCI. 293 (I9I5). 

111 ERNEST S. GRIFFITH, A HISTORY OF AMERICAN CITY GOVERNMENT. THE 
CONSPICUOUS FAILURE, i870-I900, at 266 (I974). 

112 See id. at 267; see also Frisch, supra note iio, at 302-03 (describing the unusual level of 
scholarly interest in municipal governance during the period). 
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to receive what we now call home rule power."13 An amendment to 
the Missouri Constitution granted charter-making power to any city 
with a population greater than Ioo0ooo.114 St. Louis alone qualified, 
and therefore its residents received the right to establish their own 
foundational governing document. 

Under the Missouri Constitution, the charter would set forth the 
city's powers and the form that its government would take. The char- 
ter also would define the scope of city power in important respects 
and, in this way, would take the place of a general municipal incorpo- 
ration act or state legislation directed at St. Louis in particular. In ad- 
dition, the state constitutional conferral of home rule would provide 
the city with some immunity from state legislative preemption, at least 
over what courts took to terming matters of "local" concern. Finally, 
home rule would confer some measure of local initiatory power that 
could be exercised independent of an express and specific state statu- 
tory delegation."15 Over the next four decades, numerous states - 

from California to Ohio - amended their constitutions in similar fash- 
ion."16 Constitutional measures in these states often similarly focused 
on giving home rule - in the sense of recognizing the charter power, 
some initiatory authority, and limited immunity rights - to the most 
populous municipalities in the state.1"7 

Home rule's form varied from state to state, but the standard view 
is that the movement resulted in an important shift in American local 
government law. Before home rule, it is often said, local governments 
generally lacked even the independent initiatory authority to perform 
the most mundane of functions - let alone immunity from state legis- 
lative attempts to dictate how those functions should be performed. 
After home rule, many local governments, particularly large ones, 
could adopt charters that set forth their own powers and enabled them 
to appoint their own officers. They were no longer governed by the 
precise terms of express and specific state legislation. What once had 
been mere creatures of state legislatures were no longer So.118 

113 See THOMAS S. BARCLAY, THE MOVEMENT FOR MUNICIPAL HOME RULE IN ST. 
LOUIS 74-I25 (I943). 

114 MO. CONST. of i875, art. IX, ? i6; see also E.P. Oberholtzer, Home Rule for Our American 
Cities, 3 ANNALS AM. ACAD. POL. & SOC. SCI. 80-84 (i893). 

115 See MCBAIN, supra note 93, at ii8-99. 
116 See id. at II3. 
117 See TEAFORD, supra note 69, at I03-3I (discussing the early spread of state constitutional 

home rule measures). 
118 See, e.g., M. CHRISTINE BOYER, DREAMING THE RATIONAL CITY: THE MYTH OF 

AMERICAN CITY PLANNING II4-I8 (I983); see also sources cited supra note 68 (setting forth 
the standard view). Some revisionist urban historians, however, have taken issue with the stan- 
dard claim that local governments - especially populated cities - were subject to state legisla- 
tive domination prior to home rule. These historians have argued that, in practice, cities exerted 
powerful control over the state legislature and thus, as Eric Monkkonen puts it, could do "pretty 
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This summary, however, obscures as much as it describes. The call 
for home rule did not point ineluctably toward greater local freedom 
from state power. The home rule idea proved popular among urban 
reformers precisely because it served as a placeholder for an array of 
conflicting concrete proposals. As one commentator close to the move- 
ment observed, the early home rulers were, as a group, ultimately 
more interested in promoting "good government" - a phrase meant to 
capture the general reformist aspirations of those alarmed by the ur- 
ban crisis - than in promoting the exercise of local power for its own 
sake."19 Nevertheless, in response to a widely shared sense of urban 
crisis, a general movement to secure home rule emerged. The reform- 
ers did not seek to diminish the powers of places like New York, Chi- 
cago, St. Louis, Cleveland, and their equivalents so that more respon- 
sible actors at a higher level of government could take charge. 
Instead, they sought changes in state-local legal relations that would 
make such cities models of what "good government" could be. In 
practice, they argued, that goal could be achieved in many instances 
by augmenting the powers of these municipalities or, more precisely, by 
altering the mix of powers and disabilities that had formerly defined 
their roles. But in proposing their own version of home rule, the early 
urban reformers also were more than willing to call for new limits on 
local power. These constraints, they contended, could be just as criti- 
cal to home rule as new grants. Together, the grants and limits could 
reinforce one another and set local power on the path that the reform- 
ers' own respective substantive governmental visions favored. 

The resulting debates over the substantive content of urban power 
generated what, in retrospect, appear to be three distinct (and even 
contradictory) visions of home rule during this period. The next three 
subsections present these visions - the old conservative, administra- 
tive, and social variants of home rule - in an admittedly stylized fash- 
ion. Examining each in this way, however, illuminates the underlying 
conception of home rule that they shared. It also underscores how that 
conception differs from one that equates home rule with local legal 

much as [they] wished." MONKKONEN, supra note 74, at I30. This line of analysis rests on the 
fact that, in the pre-home rule period, large cities' requests for express state legislative authority 
to exercise particular powers were ordinarily granted. See id.; TEAFORD, supra note 69, at 83- 
84. That local requests for authority usually were granted does not mean, however, that com- 
plaints about a lack of independent local initiatory authority were merely rhetorical. It seems 
clear, for example, that cities lacked the independent power to do a variety of seemingly trivial 
tasks, such as sprinkling and oiling the streets, to say nothing of more important ones. See 
Bender, supra note 69, at 28-4i (providing examples of such complaints). In any event, a regime 
that requires a locality to request permission before undertaking all manner of tasks hardly 
equates with one that robustly protects an independent power of local initiative, even if such local 
requests are ultimately granted in many instances. 

119 See JOSEPH D. MCGOLDRICK, LAW AND PRACTICE OF MUNICIPAL HOME RULE: 
i9i6-i930, at 2-3 (I933). 
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autonomy. Indeed, for many urban reformers, "almost medieval im- 
pulses for home rule" that sought to free cities from state control alto- 
gether "were self-indulgent fantasies, pernicious because of their ca- 
pacity to absorb energies needed for dealing with the real questions of 
the real political world."1120 It is useful, therefore, to step back from 
the political battles that determined the details of home rule in particu- 
lar states and consider how the home rule idea proved to be so malle- 
able and, indeed, generative. 

I. Home Rule and the Old Conservative City. - Beginning in the 
i870s, an influential set of urban reformers drew on the privatist idea 
of the proper bounds of city power to challenge the very state creature 
idea of local power that Dillon's Rule had sought to protect. Under 
this new approach, a state constitution would provide a city with the 
authority to adopt "a charter for its own government" or a "home rule 
charter" or, as some measures put it, to exercise power over "local" or 
"municipal" affairs.121 State constitutions often would provide that 
such power was subject to limitations set forth in "general" laws.122 
The greater latitude for local adaptation afforded by this new structure 
promised to make it easier to adhere to the prohibition against special 
legislation, as the need for state legislative tinkering with local charters 
presumably would subside.123 

The close connection between this plea for home rule and the ear- 
lier effort to ban special legislation reflected the roots of both reform 
movements in the substantive premises of the "old conservative" phi- 
losophy of the I850s, i86os, and I870s. 124 Old conservatives believed 

120 Frisch, supra note I IO, at 307. 
121 FRANK I. MICHELMAN & TERRANCE SANDALOW, MATERIALS ON GOVERNMENT IN 

URBAN AREAS: CASES, COMMENTS, QUESTIONS 308-o9 (I970) (setting forth the usual lan- 
guage deployed by home rule provisions). 

122 See MCBAIN, supra note 93, at II4-I7 (setting forth early home rule provisions of this 
type). Some courts read this language to mean that a core of exclusively "local" matters had been 
reserved that no state law could override, though other courts concluded that any state law not 
specially directed at a particular local government necessarily trumped. See id. (discussing the 
interpretive question whether home rule grants recognized a reserved core of local immunity). 

123 See KRANE ET AL., supra note 7, at IO-I I (locating the roots of the home rule movement in 
the hostility to special legislation); TEAFORD, supra note 69, at I05-II (same). See generally 
MCBAIN, supra note 93, at 3-I I3. 

124 For discussions of the old conservative worldview more generally, see MORTON J. 
HORWITZ, THE TRANSFORMATION OF AMERICAN LAW, i870-I960: THE CRISIS OF LEGAL 
ORTHODOXY 4 (I993), which notes that "Classical Legal Thought was rooted in ... an 'old con- 
servative' world view, one that presumed that the existence of decentralized political and eco- 
nomic institutions was the primary reason why America had managed to preserve its freedom"; 
Barron, supra note 67, at 5IO; Stephen A. Siegel, John Chipman Gray and the Moral Basis of 
Classical Legal Thought, 86 IOWA L. REV. I5I3, I582-83 (201i); and Daniel R. Ernst, The Critical 
Tradition in the Writing of American Legal History, I02 YALE L.J. IOI9 (I993) (reviewing 
HORWITZ, supra). Horwitz contrasts this old conservatism with a "new conservatism that pro- 
claimed the inevitability and efficiency of large organizations that derived from economies of 
scale." HORWITZ, supra, at 66. 
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that "decentralized economic and political institutions - a 'self- 
regulating, competitive market economy presided over by a neutral, 
impartial, and decentralized "night-watchman" state' - were the fun- 
damental conditions of American freedom."1125 On this view, law's 
great aim was to protect the public sphere from governmental favorit- 
ism in the form of special privileges to favored private actors. This 
position's underlying logic suggested that a public subsidy to a private 
corporate actor was just as problematic and indicative of corruption as 
a redistributive tax. The position therefore put great emphasis on 
rooting out instances in which special favors were conferred through 
law, of which special legislation targeting particular localities was a 
particularly odious species.126 

For urban reformers of the old conservative disposition, the great 
cities appeared particularly threatening. These new urban agglomera- 
tions seemed to be engaging in unprecedented levels of taxing and 
spending. Of even greater concern, those taxing and spending deci- 
sions often were redolent with the whiff of favoritism for certain pri- 
vate residents.127 Moreover, the sheer scale of such places seemed at 
odds with the picture of the private city that the old conservative tra- 
dition idealized.'28 What to do about such places, however, was not at 
all obvious. Staunch advocates of local self-government though they 
were, the old conservatives had no intention of turning over the reins 
of power to the political machines that then controlled city centers and 
that so often drew their ire.129 At the same time, the old conservative 
reformers did not believe that one could solve the problems of the cit- 
ies simply by empowering the state legislature and diminishing oppor- 
tunities for local self-government. Indeed, the old conservatives were 
quite suspicious of the corruption that state legislative politics could 
engender, as their hostility to special legislation reflected.130 

Many property owners at the local level, for example, had become 
convinced that the state legislature had been panderingn] to the spend- 
ing proposals of profit-[hungry] city boosters."'13' As one student of the 
early home rule movement describes the sentiments of the old conser- 

125 Ernst, supra note I24, at I037 (quoting HORWITZ, supra note I24, at 4). 
126 See HORWITZ, supra note I24, at I9-27 (discussing the fear of special privileges in conjunc- 

tion with the development of the law of taxation during this period); Barron, supra note 67, at 
5I2-I3 (emphasizing the old conservative fear of the government's providing favors to special 
interests); Siegel, supra note I24, at I583 (same). 

127 See, e.g., i BRYCE, supra note 98, at 576-77. 
128 See TEAFORD, supra note 69, at I07 (describing the nostalgia of early home rulers for an 

earlier urban world). 
129 See 2 BRYCE, supra note 98, at 754-804. 
130 See id. at 576-77; ROBERT H. WIEBE, THE SEARCH FOR ORDER, i877-I920, at 28 

(i967); Bender, supra note 69, at i6. 
131 Bender, supra note 69, at i6. 
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vatives, insurancene underwriters wanted improved fire services, de- 
partment store owners sought better street car service, shop owners 
needed electric street lighting for security at night, and realtors wanted 
expansion of paved streets and sewer systems."''32 With each of these 
special requests capable of presentation to the state legislature at the 
behest of the local legislative delegation, the city itself - and more 
importantly, the old conservatives within the city - had little power 
over its purse. 

Finding neither local autonomy nor its opposite attractive, the old 
conservatives pursued a middle path. They sought to rejigger the city- 
state legal relationship in a way that would restore the idealized small- 
scale, low-tax, low-debt, highly privatized (and thus incorruptibly pub- 
lic) ideal of local government that seemed on the verge of being lost 
forever.133 It was this aim that underlay their plea for what they 
called home rule. In this regard, it is not too much to say that "home 
rule initially developed as a negative response to rising taxes"1'34 rather 
than as a concern that cities were too constrained by a state law re- 
gime that construed their sovereign powers narrowly. 

So understood, the home rule idea served a purpose - and took a 
form - nearly the opposite of the one that legal scholars often attrib- 
ute to it. The standard formulation maintains that the home rule 
movement overcame the shackles that Dillon's Rule placed on local 
government initiative - as though that movement's aim was to liber- 
ate local governmental autonomy that had been bounded.135 For the 
old conservative home rulers, however, Dillon had been right, as a sub- 
stantive matter, to keep the aims of local power circumscribed. Home 
rule promised to confine local power to a quasi-private sphere even 
more effectively than Dillon's rule of strict statutory construction. The 
purpose of home rule, however, would not simply be to limit local au- 
thority. The purpose of home rule would be to enable the city itself to 

132 Id. 
133 See TEAFORD, supra note 69, at I07 ("The original home-rule provisions ... represent a 

nostalgic attempt to construct a consensual, immutable foundation for an urban America that was 
ephemeral and divided. Rapid change ... in the past had driven municipalities into distress. 
Now city fathers sought stability."). In California, for example, delegates to the state constitu- 
tional convention that established home rule rose to object to state interference in local affairs not 
because the state had blocked innovative local projects, but because the state either had com- 
pelled municipalities to undertake costly public projects or at least had authorized them to do so 
in response to requests from influential segments of the local community. See id. at io6. As one 
delegate to the convention explained: "[L]ook at the laws of this State, and you will find stacks 
upon stacks of Acts conferring additional powers upon the Boards of Supervisors .... [The result 
is that San Francisco's taxes] are greater than [those of] any other city in the United States, or in 
the world." Id. (quoting a delegate to the California convention) (second alteration in original). 

134 Bender, supra note 69, at i6. 
135 See supra sources cited note 68. 
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pursue the old conservative governmental vision that state legislative 
domination had threatened. 

To that end, home rule would confer the charter-making power on 
the city and, in that way, would make it less necessary to enforce 
strictly the prohibitions against special legislation.136 At the same 
time, under the old conservative ideal of home rule, city charters 
would encompass only those powers that fell within what Dillon had 
once termed the "usual range." That limit on their scope was rooted in 
state constitutional provisions that granted home rule only over mat- 
ters of traditionally "local" concern.137 Judges could police that bound- 
ary in the course of their constructions of the home rule grant.138 
Moreover, state legislators would be barred from taking control of 
those same powers, on the one hand, or expanding them, on the other. 
That is because the constitutional provisions that conferred home rule 
usually required state legislative delegations and preemptions of au- 
thority to be "general," and even then some "local" matters likely 
would be entirely beyond state legislative reach.139 In addition, state 
constitutional prohibitions against local taxing and borrowing - pro- 
hibitions that old conservative home rulers themselves supported - 

would confine local action aimed at taxing and spending.140 
The new regime was, to be sure, far from airtight. In theory, an 

adventurous city might assert home rule authority in unanticipated 
ways, and judges might let cities get away with such boldness. Alter- 
natively, state legislators might press onward with attempts to expand 
local power beyond the scope contemplated by the framers of the 
home rule provisions, and judges might hesitate to deem such expan- 
sions unlawful. Nevertheless, the clear purpose of the new regime was 
to correct a creeping expansion of local regulatory and taxing authority 
that old conservatives attributed to a legal structure that denied cities 
the means to resist.141 

Thus, the coming of home rule did not entail, as contemporary le- 
gal scholarship often claims, a formal expansion in the scope of local 
legal power. Although the state creature metaphor stemmed from a 
fear of local power, it supported a legal regime that provided substan- 
tial room for formal expansions of local authority: local requests for 
state-conferred grants of power could be easily sought and easily ap- 
proved. By contrast, the new home rule regime would be far less 
flexible, and that was precisely its virtue. Its very rigidity would pro- 

136 See supra pp. 2 289-90. 
137 See MCBAIN, supra note 93, at 4. 
138 See id. at i8. 
139 See id. at 49. 
140 See id. at 55. 
141 See TEAFORD, supra note 69, at I04-22; Bender, supra note 69, at I5-I6. 
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mote an old conservative vision of the city that the flexibility of the 
prior legal structure put at grave risk.142 

(a) Implementing the Old Conservative City. - The implementa- 
tion of St. Louis's first home rule charter reveals the complex way in 
which the old conservative home rule idea functioned in practice. 
Home rule did mean, the Missouri Supreme Court held early on, that 
St. Louis possessed some (albeit limited) independent taxing authority, 
at least when the city exercised it in accord with "general" law. 143 The 
St. Louis experience suggests, however, that for many urban reformers 
home rule's advantage lay in its effective curtailment of fiscal powers, 
rather than in its augmentation of them. In this regard, home rule 
marked an effort to secure the old conservative ideal of the private, 
segmented city, rather than an attempt to break from it. A leading 
member of the Board of Freeholders - the group of property holders 
that the state constitution charged with formulating the new city char- 
ter - offered a fine summation of the underlying theory: "[M]unicipal 
government should be a purely business organization, in the success of 
which each citizen is interested in proportion to the amount of prop- 
erty he has at stake."'144 

Consistent with this sentiment, the effort to gain charter-making 
power for St. Louis owed its impetus to city property owners eager to 
reduce their own tax burden. 145 That effort sought to separate the city 
from the county through the home rule grant, and thus to reduce the 
property taxes owed by St. Louis property owners.146 The charter that 
city residents finally adopted also reflected these anti-tax instincts: it 

142 See TEAFORD, supra note 69, at III-22 (describing the rigidity of the legal structure ush- 
ered in by the early home rulers). In this regard, neither Dillon's Rule nor the state creature idea 
appears to have been the logical consequence of nineteenth-century liberalism's commitment to 
defining two separate worlds - one public and governmental, the other private and individual 
and thus eradicating powerful intermediate entities, such as cities, that straddled the conceptual 
boundary. See Frug, supra note 66, at I I09-I3 (tracing Dillon's Rule to nineteenth-century liber- 
alism's embrace of the public-private distinction). The view that classical liberalism necessarily 
favored Dillon's Rule over home rule risks making the late-nineteenth-century defense of home 
rule a challenge to liberalism itself, and thus a return (or perhaps an advance) to a more organic 
conception of the local and a more complicated conception of the public-private distinction. 
Those steeped in a liberal worldview similar to Dillon's, however, had little trouble defending 
home rule. Nor did they have trouble understanding that the law's special recognition of cities as 
important intermediate entities could be used to defend the sharp boundary between public and 
private. In other words, home rule did not necessarily stand outside of, or constitute a challenge 
to, liberal ideology. It easily found a home within it, a fact that highlights the contingency of the 
home rule idea. 

143 See City of St. Louis v. Sternberg, 6o Mo. 289 (i879); see also MCBAIN, supra note 93, at 
I73-74 (describing the scope of local taxing initiatory authority under Missouri's grant of home 
rule). 

144 See Sandweiss, supra note 69, at I57-58 (quoting St. Louis freeholder Silas Bent). 
145 See BARCLAY, supra note II3, at 6i-69. 
146 Id. 
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imposed an express and severe limitation on citywide property 
taxes. 147 

Importantly, this limitation did more than keep tax rates low. It 
also further entrenched the special assessment system for funding road 
openings and pavings.'48 In this way, the charter facilitated the seg- 
mentation of the distribution of a crucial amenity of that time: paved 
roads. With the costs of paving fixed, but the resources available to 
pay for them contingent on the wealth of the neighborhood in ques- 
tion, the charter's provisions favoring special assessments over general 
revenue-raising ensured that some neighborhoods would never get 
roads that were made available to others.'49 Indeed, the coming of 
home rule seemed to have the primary effect of slowing the pace of the 
city's public works projects unless they had the full financial backing 
of adjacent landowners. If anything, therefore, the adoption of a home 
rule charter seemed only further to entrench a system of uneven pri- 
vate development paid for by abutting property owners.'50 The char- 
ter did purport to adopt a city plan that would map out development, 
but that plan conformed to the pattern of private development, facili- 
tated by a grid pattern, that had been in operation in other cities 
throughout the century.151 Thus, by privatizing development patterns, 
the charter seemed to respond to the suspected public favoritism that 
had begun to shape the nation's cities. 

To be sure, the fact that St. Louis chose to adopt a charter of this 
kind does not demonstrate that the state constitution's recognition of 
home rule compelled St. Louis to do so. It would be wrong, however, 
to think that the state's constitutional grant of home rule was agnostic 
as to the substance of the charter that it authorized St. Louis alone to 
adopt. Of critical importance in this regard, the state's constitutional 
grant of home rule conferred the charter-writing power on a special 
Board of Freeholders, rather than on ordinary local legislators.152 The 
freeholders stood at an important remove from the general voting 
population of the city, and they were responsible for detailing the scope 
of local legislative power in the charter. Their handiwork was ren- 
dered relatively permanent, moreover, as state courts usually strictly 
construed the grants of authority set forth in the charter.153 This rule 
of strict construction effectively subjected ordinary local political au- 
thority to a regime much like the one that Dillon himself had advo- 

147 See Sandweiss, supra note 69, at I57-58. 
148 See id. at I59-6o. 
149 See id. 
150 See id. at i62. 
151 See id. 
152 See MCBAIN, supra note 93, at I I4-I 7. 
153 See id. at I 79-80. 
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cated. In this way, there was less risk that the more prudent "local" 
vision of the freeholders might be undermined over time by routine lo- 
cal legislative activity. 

The state's constitutional restrictions on the city's powers of charter 
revision served a similar constraining purpose. The Missouri Constitu- 
tion provided that no charter could be amended for two-year intervals 
after adoption and that any amendment could be adopted only 
through supermajoritarian local assent.154 These limitations made a 
charter that had been enacted at the request of local representatives to 
the state legislature, and then had been subjected to constant legisla- 
tive revisions (often at local request), all but impervious to significant 
change. In this way, the initial charter writers became peculiarly in- 
fluential determinants of the local will that the law would recognize. 

The early home rule campaigns in other states resulted in similar 
legal reforms. In these states, too, home rulers sought to establish "an 
inflexible structure resistant to change and meddling, a structure that 
would not respond so readily to every costly demand of the urban con- 
stituency."'55 That structure was designed to "block ceaseless, costly 
change and to halt the constant amendments granted by indulgent 
politicians in the local legislative delegation."156 Thus, in many states, 
home rule provisions specified that no amendment could be made to a 
municipal charter until an appropriate interval of time had passed and 
then only if a supermajority of the local voting public approved it.157 

Such inflexibility served the old conservative urban vision. As a 
leading delegate to the constitutional convention that secured home 
rule for St. Louis put it, a stable charter would not be at risk of being 
"blown over by every wind and flood of bummerism, high fraud, and 
rascally speculators."158 Delegates to California's constitutional con- 
vention of i879 echoed these sentiments. There, home rule's support- 
ers described "one hundred supplemental Acts passed by the Legisla- 
ture" as "one hundred raids upon the taxpayers of San Francisco, or 
one hundred steals out of the treasury."159 They hoped that home rule 
would put in place a legal structure that would "stop the corruptions 
that flow from the legislature and create a lawmaking mechanism less 
vulnerable to the persuasions of the varied interests within the city."160 

154 See TEAFORD, supra note 69, at I07. 
155 Id. at I04. 

156 Id. at III. Indeed, in some states, home rule measures even made local charter amendments 
subject to gubernatorial veto. See MCBAIN, supra note 93, at II 4. 

157 See TEAFORD, supra note 69, at 107-o8. 
158 Id. at io6 (quoting a delegate to the Missouri convention). 
159 Id. (quoting a delegate to the California convention). 
160 Id. (internal quotation marks omitted). 

This content downloaded from 141.211.4.224 on Wed, 09 Sep 2015 03:15:24 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


2003] RECLAIMING HOME RULE 2299 

The state constitutional provisions concerning charter stability 
were of a piece with still other state law limits on local power, such as 
those restricting municipal authority to incur debt and impose taxes, 
that old conservative home rulers also embraced.161 Even though the 
Missouri Supreme Court did hold, as noted above, that the state's 
home rule grant gave St. Louis limited independent taxing authority,162 
that did not mean that early home rulers sought to free cities to levy 
taxes. Many old conservatives understood state constitutional limita- 
tions on local revenue-raising authority, the earliest of which dated to 
the movement against special legislation in the middle of the nine- 
teenth century, to serve, rather than undermine, local independence.163 
This was precisely because these limitations restrained state legislative 
attempts to promote local taxation and borrowing. As Howard 
McBain explained in his i9i6 treatise on home rule: 

[I]t must be remembered that many of the debts of municipal corporations 
were incurred at the direct command of the legislature. Viewed in the 
light of the usual legislative practice in this respect, these constitutional 
provisions were certainly in the nature of limitations in behalf of the city. 
The probable truth of the matter is that they were directed both to the leg- 
islature and to the city with the taxpayer chiefly in mind.164 

Thus, the old conservative home rulers struck a complicated 
stance, exemplified by Lord Bryce's position in his widely read turn- 
of-the-century indictment of the condition of American cities, The 
American Commonwealth.165 In that work, Bryce shifted seamlessly 
from condemning state intervention in the selection of local officers on 
the ground that it departed "from the principle of local popular control 
and responsibility,"'166 to praising state constitutional limitations on lo- 
cal borrowing and taxing powers because of the important constraints 
they placed upon opportunities for urban corruption.167 

(b) Grants and Limits in the Old Conservative City. - The old 
conservative home rule movement broke with Dillon's defense of the 
state creature idea, more in the means upon which it relied to vindi- 
cate a substantive vision of what local governments should be permit- 
ted to do than in its view of what that vision should be. For Dillon, 
the privatist tradition embraced a passive conception of local power 
and an emphasis on the city's subjection to state will. This approach 
reined in local efforts to break free of a limited conception of legiti- 

161 See MCBAIN, supra note 93, at 48-59 (describing the affinity for these limitations in the 
period leading up to the home rule movement). 

162 See supra p. 2296. 
163 See MCBAIN, supra note 93, at 48-59. 
164 Id. at 55. 
165 BRYCE, supra note 98. 
166 Id. at 577. 
167 See id. at 58i. 

This content downloaded from 141.211.4.224 on Wed, 09 Sep 2015 03:15:24 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


2300 HARVARD LAW REVIEW [Vol. ii6:2255 

mate governmental purposes. For the early home rulers, by contrast, a 
similarly privatist vision of local power entailed a more active concep- 
tion of local power - one that stressed the city's independent role in, 
and responsibility for, promoting fiscal prudence and probity in the 
face of efforts to undermine it by higher levels of government. 

The contradictions that may now seem obvious in the old conserva- 
tive idea of home rule - which seems to have taken with one hand 
what it gave with the other - were of little concern to its advocates. 
The seeming contradictions dissolved in the substance of the old con- 
servative vision that gave them birth. Old conservative reformers fa- 
vored home rule because it promised to protect localities from state 
legislative interference of a certain kind, allowing cities to pursue a 
program of fiscal prudence in accord with the privatist tradition. State 
constitutional provisions granting a local charter-making power, a 
right to appoint local officers, and even some core right of local immu- 
nity were all thought to comport with this end. So too, however, were 
limitations on the power of the city to revise its home rule charter or to 
exercise broad local taxing and borrowing powers. Both the new 
grants and the new limitations, in short, were integral to the old con- 
servative understanding of home rule. 

2. Home Rule and the Administrative City. - Other reformers 
conceived of the urban crisis differently - a view that led them, by 
century's end, to offer new reasons to find promise in the old analogy 
between cities and private corporations. These urban reformers also 
were hostile to the state creature idea and eager for legal reform that 
would emphasize the responsibility that cities had for their own condi- 
tions. In making their case for home rule, however, this set of reform- 
ers deployed the corporate analogy that had once pointed back to an 
image of the incorruptible, segmented private city - run in a fashion 
designed to serve property owners - to promote an urban future in 
which expertise and efficiency would shape municipal governance. If 
the great cities of the day were like private businesses, it was only be- 
cause they, like modern corporations, should be run by principles of 
expertise and efficiency rather than by the crass practices of partisan 
politics. Portraying the city as a kind of private corporation usefully 
dramatized the apolitical and administrative character of local matters 

- properly understood - even as it began to challenge some of the 
privatist premises that had long dominated thinking about the pur- 
poses cities were intended to serve.168 

168 See generally MARTIN J. SCHIESL, THE POLITICS OF EFFICIENCY, MUNICIPAL AD- 
MINISTRATION AND REFORM IN AMERICA, I800oI92o, at I-5, 8, I7-20 (I97 7) (explaining how 
the late-nineteenth-century reconception of the city as a corporation was connected to a modernist 
attraction to expertise and efficiency); ALAN TRACHTENBERG, THE INCORPORATION OF 
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Here, the home rule idea begins to look more familiar. The defense 
of home rule points less toward keeping city regulatory power con- 
fined, and more toward legitimizing the exercise of the "novel" police 
powers that Dillon had cast in doubt.169 This strain of the home rule 
movement was powerfully influenced by the rise of a new conception 
of society, and urban life in particular, that broke with many old con- 
servative premises. The conviction that there was a larger social 
realm beyond one's private life - a realm the teeming city seemed to 
exemplify - cast doubt on arguments that government in general, and 
urban government in particular, should be understood as little more 
than a facilitator of private action.170 

There was more to this variant of home rule, however, than a sim- 
ple plea for local freedom from state constraint. New premises about 
the virtues of administrative forms of governance at all levels informed 
this "administrative" idea of home rule.171 The sophisticated argument 
for home rule that emerged, therefore, once again reflected a complex 
approach to the effort to "protect" local power. Reformers in search of 
the administrative city - and a new era of expert, bureaucratic deci- 
sionmaking at all levels of government - argued that home rule could 
be achieved only through a complex mix of state law reforms that 
would grant local governments some new powers but take away some 
old ones. This time, the package of grants and limits was not aimed at 
restoring an idealized remembrance of the frugal private city. Rather, 
it was aimed at fashioning an as-yet-unrealized administrative city, 
and a broader program of bureaucratic governance, that could respond 

- efficiently, expertly, and without corruption - to a fast-changing 
urban world. 

(a) Implementing the Administrative City. - No single city's ex- 
perience embodies this administrative vision of home rule, but one can 
grasp its basic premises and underlying logic from the work of Colum- 
bia professor Frank Goodnow.172 An active late-nineteenth-century 

AMERICA: CULTURE & SOCIETY IN THE GILDED AGE I07, ii6-I7, 2II, 220-2I, 23I-32 (I994) 
(same). 

169 See Frisch, supra note 70, at 307-II (emphasizing these home rulers' interest in expanding 
cities' capacity to respond to the changes wrought by rapid urbanization). 

170 See RODGERS, supra note 69, at II2-30 (emphasizing the important role that recognition of 
the "collectivism of urban life" played in shaping the attitudes of many urban reformers). For 
discussions of the influence of this turn toward the "social" in legal thought, see HORWITZ, supra 
note I24, at 223-24; and Duncan Kennedy, From the Will Theory to the Principle of Private 
Autonomy: Lon Fuller's "Consideration and Form", ioo COLUM. L. REV. 94, Ii8-i9 (2000). 

171 SCHIESL, supra note i68, at 20; SCHULTZ, supra note 86, at 203; JAMES WEINSTEIN, 
THE CORPORATE IDEAL IN THE LIBERAL STATE: I900I-9I8, at 92-I I6 (I968). 

172 See, e.g., Goodnow, supra note 95; FRANK J. GOODNOW, MUNICIPAL HOME RULE (i897) 
[hereinafter GOODNOW, MUNICIPAL HOME RULE (i897)]; Frank J. Goodnow, Municipal Home 
Rule, 2I POL. SCI. Q. 77 (I906) [hereinafter Goodnow, Municipal Home Rule (I906)]; FRANK J. 
GOODNOW, MUNICIPAL PROBLEMS (1907) [hereinafter GOODNOW, MUNICIPAL PROBLEMS]; 

This content downloaded from 141.211.4.224 on Wed, 09 Sep 2015 03:15:24 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


2302 HARVARD LAW REVIEW [Vol. ii6:2 255 

participant in the municipal reform movement, Goodnow argued that 
local power was "administrative" - rather than quasi-private, as the 
old conservative home rulers had generally put it.173 This shift in em- 
phasis grew out of Goodnow's classic, Progressive-era idea that ad- 
ministration is independent of politics, in the sense that administrative 
functions are "semi-scientific, quasi-judicial and quasi-business or 
commercial activity - work which has little influence on the expres- 
sion of the true state will."'174 Goodnow's description of local affairs as 
"semi-scientific," rather than merely private, reflected his recalibration 
of the purpose of urban reform. That purpose was no longer to pre- 
serve the private city. Instead, it was to make cities effective agents in 
a new world that made infrastructure and social service demands that 
cities could meet only with unprecedented technical expertise.175 

Goodnow's association of the city with "administration" did more, 
however, than distinguish the urban ideal he sought from the privatist 
city of the past. It also highlighted the city's remove from the state 
legislature and thus the city's remove from "politics." Precisely be- 
cause administration was to be performed in accord with principles of 
science, Goodnow explained, it must be cordoned off in significant re- 
spects from political influence to ensure the work would be done im- 
partially, efficiently, and without corruption.176 A similar principle of 
separation informed his views on the proper structure of American lo- 
cal government law. That principle fit well with the urban reformers' 

FRANK J. GOODNOW, CITY GOVERNMENT IN THE UNITED STATES (I908) [hereinafter 
GOODNOW, CITY GOVERNMENT IN THE UNITED STATES]; FRANK J. GOODNOW, POLITICS 
AND ADMINISTRATION (I9I4) [hereinafter GOODNOW, POLITICS AND ADMINISTRATION]. 
See generally Frisch, supra note 70, at 30I-I I (critically evaluating Goodnow's urban theory). 

173 See GOODNOW, POLITICS AND ADMINISTRATION, supra note I72, at 84 ("[M]unicipal 
government is very largely a matter of administration in the narrow sense of the word. This is 
the truth at the bottom of the claim which is so often made, that municipal government is a mat- 
ter of business."). To be sure, cities were not businesses but governments. But the analogy to 
business still was useful, Goodnow explained, because it helped to show that, in contrast with 
state legislative politics, municipal government was, in the end, "almost exclusively a matter of 
administration, and a matter of local administration." Id. In this respect, cities differed from 
states in that "municipal government [was] in character more administrative than state govern- 
ment. " Id. 

174 Id. at 85. 
175 See GOODNOW, MUNICIPAL PROBLEMS, supra note I72, at 287; Goodnow, Municipal 

Home Rule (i906), supra note I72, at 80. Goodnow was among the urban reformers who sup- 
ported the National Municipal League's first Municipal Program, which set forth a model general 
municipal corporation act. The League hoped states would follow the act, which contemplated a 
range of new city powers that were at some odds with the privatist tradition, until they adopted 
home rule amendments. See FRANK MANN STEWART, A HALF CENTURY OF MUNICIPAL 
REFORM: THE HISTORY OF THE NATIONAL MUNICIPAL LEAGUE 40-43 (1950) (describing 
the program and Goodnow's role in formulating it); see also DELOS F. WILCOX, THE 
AMERICAN CITY: A PROBLEM IN DEMOCRACY 332-33 (ijI i) (praising Goodnow's role in 
formulating the program and his more ambitious home rule vision). 

176 See GOODNOW, POLITICS AND ADMINISTRATION, supra note I 72, at I 28-32. 
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increasing interest in saving the city from the corruption of urban ma- 
chines and entrusting its future to more neutral experts. For some re- 
formers of this ilk, that objective required the transfer of local powers 
from city legislatures to newly appointed city managers.177 For Good- 
now, the only way to ensure that the city could carry out its functions 
efficiently and without corruption was to reconceive its proper place 
within the larger state legal structure.178 

In calling for this change in the legal conception of the city, Good- 
now borrowed freely from the old conservatives' handbook. He, too, 
argued that it was critical to free cities from the dictates of special leg- 
islation and to grant them powers of initiative and immunity.179 He, 
too, was wary of a broad definition of the scope of independent local 
initiatory authority.180 Indeed, so concerned was Goodnow with this 
latter problem that his plea for home rule at times echoed Dillon's de- 
fense of the state creature idea. In various writings, Goodnow empha- 

177 Under this approach, the city manager, usually a municipal engineer by training, would 
stand atop the municipal governance structure and attest to its new apolitical efficiency. See 
SCHIESL, supra note i68, at i8i-88; SCHULTZ, supra note 86, at 203-05. The National Munici- 
pal League was so taken with the promise of efficiency that it incorporated the city manager idea 
into its model charter - a charter that home rule would give a city the independent power to 
adopt. See id. at 204; see also STEWART, supra note I75, at 75-76 (discussing the National Mu- 
nicipal League's view of the city manager form of government). 

178 See GOODNOW, CITY GOVERNMENT IN THE UNITED STATES, supra note I72, at 25-42; 

Frisch, supra note 70, at 3 II . 
179 See GOODNOW, MUNICIPAL PROBLEMS, supra note I72, at 40-41. 

180 See Goodnow, Municipal Home Rule (i906), supra note 172, at 8i ("It may therefore be said 
that, conceding that municipal home rule is in any case desirable, . . . its principles are applicable 
only to those functions of government which, as a result of the development of the nineteenth cen- 
tury, are to be regarded as distinctly local and municipal in character."). As Goodnow explained 
in an earlier work, with a barely concealed tone of disapproval: 

The state legislature, which has the power to determine what shall be the functions of 
municipal corporations, has, to a large extent, lost sight of their original purpose, and 
has come to regard them as organs of the central government, for the purposes of the 
general state administration, and has thus made them more public in character than 
they originally were. 

GOODNOW, MUNICIPAL HOME RULE (i897), supra note I72, at I7. He noted, for example, that 
"[a]s a result of statute almost all of the municipal corporations have, at the present time, the 
power to levy certain taxes." Id. Moreover, he pointed out: 

[I]n most of the cities of the United States, municipal officers are entrusted with the 
preservation of the peace, the care of the public health, and the maintenance and 
management of jails and court buildings, attend to election matters, and often have a 
series of duties to perform relative to the administration of judicial affairs, such as the 
making up of jury lists. In some cases, also, the care of the poor and of the schools is 
devolved upon the cities. 

Id. at I7-i8. In sum, Goodnow noted: 
[M]ost of the larger cities in the United States are at the present time not only organiza- 
tions for the satisfaction of local needs, but also agents of the central government of the 
state, and are entrusted with the exercise of powers affecting not only the inhabitants of 
the local districts of which they have jurisdiction, but also the inhabitants of the whole 
state. 

Id. at I8. 
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sized the virtue of strict judicial construction of state legislative delega- 
tions to localities when those delegations pressed traditional bounds.'8' 
Similarly, the typology of local power that he set forth in his treatise on 
home rule self-consciously adopted a privatist conception of the do- 
main of independent local power.'82 This description reflected Good- 
now's judgment - which echoed Dillon's description of the traditional 
local sphere'83 - that the "original American municipal corporation 
was mainly an organization for the satisfaction of purely local needs, 

181 For example, to prove the ways in which prior state law's conceptions of local power had 
improperly expanded its domain, Goodnow pointed to a case upholding a municipality's authority 
to establish an electrical utility to provide lighting not only for the town's streets, but also for the 
homes of city inhabitants. The court, eschewing Dillon's Rule, arrived at this conclusion on the 
basis of the municipality's inherent police power, notwithstanding a specific state statute that au- 
thorized the locality only to enter into a franchise agreement with a private utility to supply light- 
ing for homes. The court's decision alarmed Goodnow. The broad, local police power the court 
recognized would be useful to a city only if it possessed sufficient financial powers. The court's 
receptiveness to the expanded claim of local authority, therefore, would only encourage cities to 
seek special state legislative authority to tax and borrow, so that they could implement their newly 
expanded police powers. In this way, the court's departure from Dillon's Rule threatened local 
independence even as it expanded local power. It entwined the city further with state legislative 
politics by encouraging the city to exercise powers - like the taxing power - that reflected pub- 
lic, general, political authority rather than private, local, administrative authority. See GOOD- 
NOW, MUNICIPAL HOME RULE (i897), supra note I72, at 47-49; see also Goodnow, supra note 
95, at II ("This failure to discriminate has resulted in an unduly wide interpretation of the term 
corporate, municipal or internal affairs, which is made to include many matters that, in other 
branches of the law, are regarded as public and governmental in character."). 

182 The state legislature could not interfere with the municipality's "geographical foundation, or 
territorial basis" other than through general legislation. GOODNOW, MUNICIPAL HOME RULE 
(i897), supra note 172, at 222. The "general administrative organization of the municipal corpo- 
ration," like its actual territorial boundaries, was of sufficient foundational importance that it, too, 
could be regulated only by general legislation. Id. at 223. In keeping with the corporatist idea, 
municipal property held for revenue purposes, and not specifically used for governmental or ad- 
ministrative purposes, was to be governed by private property law. Id. at 226-27. Similarly, mu- 
nicipalities could be liable in tort and contract. Id. at 227-28. Finally, municipalities had plenary 
power to fix the salaries of municipal officers, a class that could not be so broad that it included 
all officers operating within city boundaries. Id. at 224. More specifically, officers engaged in 
duties connected with local public works and improvements such as sewage, drainage, water- 
works, and even, more controversially, streets were municipal officers. Id. By contrast, officers 

engaged in the exercise and execution of police powers in the broad sense of the word, 
that is, in preserving the public peace, safety, and health, [were] not. . . officers of the 
corporation, since the corporation, in attending to these matters, [was] not acting as a lo- 
cal corporation, but as an agent of the government. 

Id. Regarding municipal authority to raise revenue, Goodnow explained: 
In raising money to defray purely local expenses [rather than as a government agent] 
... through the powers either of taxation or of assessment for improvements, the mu- 
nicipality is acting as an organization for the satisfaction of local needs, that is, in a 
quasi-private capacity; and, while it must look to the general statutes for authority, in- 
asmuch as the power of taxation ... is a legislative power, it may not, under the usual 
constitutional restrictions, be interfered with either by the legislature by means of the 
passage of special acts, or by the courts by means of their power to hold it responsible 
for negligence. 

Id. at 224-25. 
183 See supra pp. 2 285-86. 
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that is, for the management of local property and finances."'184 As 
Goodnow concluded: 

[T]he sphere of home rule, or local, private action assigned to municipal 
corporations by the American law, may be said to include merely the pow- 
ers to undertake and maintain public works of peculiar interest to them, 
and to acquire and hold property both for the purposes of such public 
works and for the general purposes of revenue.185 

Nevertheless, it would be a mistake to view Goodnow as simply a 
latter-day, academic spokesman for the old conservative ideology that 
the St. Louis freeholder Silas Bent expressed so well. 186 Old conserva- 
tives embraced the minimalist definition of independent local power in 
the name of restraining a more positive conception of government gen- 
erally.187 Goodnow's wariness about defining the scope of independent 
local powers too broadly emanated from a different set of concerns. 
Goodnow wished to ensure that local power could address the new 
demands that the great cities of the time faced. Indeed, he ultimately 
supported a model state law provision that would have granted cities 
"all powers of government"188 - a position seemingly in tension with 
his concerns about expansive grants of local initiatory authority.189 

184 GOODNOW, MUNICIPAL HOME RULE (i897), supra note I72, at I5; see also Goodnow, 
supra note 95, at i ("[I]n all alike [the state] has failed to distinguish between matters of a public 
character, in which its interference is justified, and matters of a private character, which should 
belong within the realm of municipal local autonomy."). 

185 GOODNOW, MUNICIPAL HOME RULE (i897), supra note I72, at 229 (emphasis added). 
Goodnow further explained: 

One of the results of the almost purely local and quasi-private character of the original 
American municipality was that the city council had no power to levy taxes in order to 
provide for the expenses of the local services. It was not regarded as a sufficiently gov- 
ernmental authority to be endowed with this attribute of sovereignty. 

Id. at i6. Indeed, the only power that municipal incorporation inherently entailed "was the issue 
of local police ordinances," a far cry from anything approximating - as Goodnow consistently 
put it - general police powers. Id. Save for the regulation of streets, Goodnow excluded each 
type of power that Howard Lee McBain would later describe as straddling the outer boundary of 
the acknowledged domain of inherently local power from his treatise summarizing the early home 
rule movement. See MCBAIN, supra note 93, at 668-73. These more controversial "local" powers 
included powers 

to regulate matters pertaining to taxation, eminent domain, police, police courts, health, 
education, the annexation and separation of territory, streets, the ownership of public 
utilities, the regulation of privately owned public utilities, municipal elections, the pres- 
entation of claims against the city, and the grant of jurisdiction in respect to municipal 
affairs to [state courts]. 

Id. at 67I (footnotes omitted). This list should not be confused with the "McBain Nine" - the 
powers that McBain contended were so obviously outside the sphere of local affairs that not even 
the cities themselves claimed to possess them. The McBain Nine consisted of powers over "crime, 
domestic relations, wills and administration, mortgages, trusts, contracts, real and personal prop- 
erty, insurance, banking, [and] corporations." Id. at 673. 

186 See supra p. 2296. 
187 See id. 
188 See STEWART, supra note I75, at 39 (quoting the Committee on Municipal Programs). 
189 See supra section III.B.I.a, pp. 2 296-99. 
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Yet Goodnow feared that the legal recognition of an expansive sphere 
of home rule authority would threaten to infect local "administration" 
with the taint of state "politics." The more responsibilities that cities 
assumed pursuant to a broad notion of local autonomy, he argued, the 
more likely it would be that state legislators would take an interest 
in what went on in the cities. Under his theory, an expansive view 
of home rule could infect a local decisionmaking process - which 
should be guided by scientific expertise - with the partisan influence 
that Goodnow associated with state legislative politics.190 In other 
words, if home rule were defined too broadly, it would reproduce the 
very evils that attended the regime of special legislation it sought to 
displace. 191 

Thus, for Goodnow, neither Dillon's Rule nor its seeming opposite 
would establish a legal structure within which cities could exercise the 
kind of administrative authority that the new urban condition de- 
manded of them. Some more nuanced conception of local power and 
its place in the state law structure was needed. The result was a hazy 
depiction of the precise powers that would fall within the "local" 
sphere - a depiction that seemed to range from virtually all to virtu- 
ally none192 - and an embrace of a new structure for overseeing local 
power. 

Goodnow's somewhat tortured efforts to define local power, there- 
fore, comprised only half of his argument for the substantive content 
of his vision of home rule. The other half emphasized the importance 
of subjecting the local exercise of what he deemed general powers to 
state administrative (rather than state legislative) oversight.193 This 

190 See GOODNOW, POLITICS AND ADMINISTRATION, supra note I72, at 62-65. 
191 See GOODNOW, MUNICIPAL HOME RULE (i897), supra note I72, at i8-i9 ("[S]o long as a 

municipal corporation is merely an organization for local government, the legislature is not neces- 
sarily called upon to interfere with or control its actions except in so far as it is to lay down the 
general norms of its conduct, as in the case of all individuals subject to the obedience of the state. 
But just so soon as a municipal corporation begins to act as the agent of the state, to exercise 
powers of concern to the people of the state as a whole, it becomes necessary for the guardian of 
the people as a whole to see to it that these powers are exercised uniformly and efficiently 
throughout the state."). 

192 Compare STEWART, supra note I75, at 40 (noting the Committee on Municipal Programs' 
embrace of a broad view of local initiatory authority), with GOODNOW, MUNICIPAL HOME 
RULE (i897), supra note 172, at Is (noting that the local sphere was originally conceived of as 
quite narrow). 

193 See Goodnow, Municipal Home Rule (i906), supra note I72, at 85-86. The category of 
"general" powers included ones ranging from law enforcement to the administration of tax policy. 
See id. at 85. In support of this seemingly counterintuitive argument, according to which greater 
state oversight expanded home rule, Goodnow noted that England had concluded that local 
administration of general affairs led to disuniformity and local extravagance. It therefore 
responded with a regime of centralized administrative control over locally exercised general 
powers. Before centralized administrative control, eachah locality, . . . moved by its own selfish 
ends, administered the law in such a way that its interests alone were considered, and the interests 
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shift, Goodnow argued, would free the exercise of city powers from 
state legislative interference. 

In support of this defense of increased state administrative over- 
sight, Goodnow contended that state legislators lacked the capacity to 
oversee local action effectively. At most, they would intervene spo- 
radically and without knowing what they should be attempting to ac- 
complish.194 A regime of special administration, Goodnow therefore 
concluded, should replace one of special legislation - at least with re- 
spect to those matters that were general rather than local.195 As one 
commentator explains: "Since the state had to have some control [over] 
its agents, Goodnow said, let it be through centralization of overall 
administrative authority, which could be flexibly defined and distrib- 
uted for action, rather than through detailed special legislation."196 

Importantly, Goodnow and other like-minded urban reformers un- 
derstood this plea for state administrative oversight - in the form of 
various administrative boards charged with specialized functions - to 
be a vital component of, rather than a counterpoint to, their defense of 
a home rule vision in which cities would assume a range of new re- 
sponsibilities for improving social life. Such a change would upend a 
tradition of state legislative tinkering with the exercise of powers by 
cities and replace it with effective, expert administrative oversight that 
would, as one representative of this school of urban reform put it, 
permit "the people of each city to work out their own salvation" and 
offer "to each the invaluable assistance and advantage of trustworthy 
knowledge."197 Subject to administrative rather than legislative over- 
sight, local powers would have a newfound legitimacy. Their exercise 
would be less likely to reflect the political taint that would accompany 

of the state as a whole and society in general were almost completely disregarded." GOODNOW, 
MUNICIPAL HOME RULE (i897), supra note I72, at 234-35. Afterward, England had, at least in 
some areas, secured "harmony and uniformity in its administration throughout the entire country." 
Id. at 235. Concomitantly, the centralized supervision of local administration served the cause of 
true municipal independence. "At the same time, however, that England has been thus centraliz- 
ing all branches of administration which are of interest to the state at large, it has been granting 
to the various local corporations, such as the boroughs, counties, and parishes, more and more 
power with regard to their purely local matters . . .." Id. at 24I. Central administration relieved 
"the legislature from a great temptation" to interfere in the local arena, without simultaneously 
permitting local governments to enjoy an intolerably free reign over the administration of central 
affairs. Id. at 249. Thus, the evidence from England and the rest of Europe, see id. at 25I-59, 

revealed that "it is possible to devise a system of municipal government in which matters of 
purely local concern will not be regulated by the central legislature of the state," id. at 257. 

194 GOODNOW, POLITICS AND ADMINISTRATION, supra note I72, at 70-71. 
195 Id. 
196 Frisch, supra note 70, at 309. 
197 Jon C. Teaford, State Administrative Agencies and the Cities, i890-I920, 25 AM. J. LEGAL 

HIST. 225, 230 (i98i) (quoting Frederick W. Holls, State Boards of Municipal Control, in 
PROCEEDINGS OF THE THIRD NATIONAL CONFERENCE FOR GOOD CITY GOVERNMENT 
226, 234 (I896)). 
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state legislative interest. As one reformer partial to this view ex- 
plained, the establishment of state municipal boards to oversee aspects 
of city governance, notwithstanding the seeming strictures it would 
impose, should "be described as a measure in the interest of home 
rule. 11198 

In this way, Goodnow and urban reformers of a similar mindset 
broke most directly with the laissez-faire premises of old conservative 
home rulers. They sought what they called home rule neither to limit 
governmental power nor to curtail rising taxes, but rather to promote 
the expansion of governmental power by subjecting it to semi-scientific 
bureaucratic control.199 On this idea of home rule, state delegations of 
general powers to local actors would no longer open the city to all 
manner of state legislative intervention. Instead, they would bring 
about expert, state administrative oversight of those particular func- 
tions. As a result, urban reformers, fearful of corrupt local machines, 
would welcome those delegations. For many, home rule and state ad- 
ministrative control went hand in hand, notwithstanding the seeming 
control that the latter wrested from local actors.200 As Woodrow Wil- 
son explained: "In urging a perfect organization of public administra- 
tion I have said not a word in favor of making all administration cen- 
tered in Washington. I have spoken of giving new life to local 
organisms, of reorganizing decentralization.''201 

(b) Grants and Limits in the Administrative City. - Within Good- 
now's idea of home rule, there was little room for any notion of "local 
autonomy." It was administration all the way down. Nonetheless, the 
administrative vision of home rule was worthy of the home rule label 
in the sense that it sought to reform the state law structure so that the 
city could be an exemplar of administrative government. The local 
sphere would encompass quasi-private matters that were essentially 
administrative and thus suited for semi-scientific resolution. This 
privileging of "local" power would keep technical matters safe from the 
meddlesome designs of state partisans. 

At the same time, because the local exercise of "general" power 
amounted to the administration of state delegated power, it appropri- 
ately required state administrative - but not legislative - supervi- 
sion. This shift, these home rulers argued, would give "new life" to lo- 

198 Id. 
199 See TEAFORD, supra note 69, at I22-3i; David Nord, The Experts Versus the Experts: Con- 

flicting Philosophies of Municipal Utility Regulation in the Progressive Era, 58 WIS. MAG. HIST. 
2I9, 2 i9-36 (I975); Teaford, supra note I97, at 225. 

200 See Frisch, supra note 7o, at 307 (explaining the administrative home rulers' position that 
delusionsos of autonomy ... could only produce a net loss in civic capacity, putting effective 
power into the hands of a local business elite or the state legislature, and most likely both in cor- 
rupt tandem"). 

201 Hoffman, supra note 69, at 72 (quoting Woodrow Wilson). 
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cal power.202 At every level, state legislative control would be limited 
and expert administrative oversight enhanced. This complicated me- 
lange of state law grants of, and limits on, local authority would re- 
fashion the city as an exemplar of the semi-scientific, administrative 
government Goodnow valorized. In that way, home rule would enable 
the city to meet the urban crisis in ways that the extant state legal 
structure had not. 

3. Home Rule and the Social City. - A still more politically radi- 
cal group of municipal reformers was not content to treat the city as if 
it were a private corporation properly managed by its stockholders. 
Nor were these reformers interested, as Goodnow was, in reconceiving 
the city as an essentially administrative, apolitical unit to be overseen 
by equally expert state administrative actors. Instead, they saw home 
rule as a way to challenge more directly the culture of privatism that 
long had defined urban ambitions and the understanding of legitimate 
governmental power embedded within it. They reached out for the 
social city toward which Goodnow only gestured, a place marked by 
collective action and the ineluctable interdependencies of living cheek 
by jowl in a growing community.203 

These reformers predicated their defense of home rule on a descrip- 
tion of city power as public and political, rather than as quasi-private 
or administrative. The benefits of home rule were to be found in the 
political effect of arousing a public realm too long dominated by pri- 
vate power, rather than in the promotion of administrative or business- 
like efficiency. This new vision resulted in proposals to include the 
power to establish tax policy and to bring about the municipalization 
of formerly private activities - from the provision of transportation to 
the design and planning of land uses - within the domain of legiti- 
mate local action.204 

The advocates of the social city agreed that the task at hand was 
just as Goodnow had identified it - to rethink the city's position 

202 Id. 
203 For general analyses of this strain of thought within the urban reform movement, see 

KENNETH FINEGOLD, EXPERTS AND POLITICIANS: REFORM CHALLENGES TO MACHINE 
POLITICS IN NEW YORK, CLEVELAND, AND CHICAGO i8-2I, 8i-i I7 (I995); KEVIN 
MATTSON, CREATING A DEMOCRATIC PUBLIC: THE STRUGGLE FOR URBAN PARTIC- 
IPATORY DEMOCRACY DURING THE PROGRESSIVE ERA I4-86 (i998); RODGERS, supra note 
69, at II2-208; Bender, supra note 69; DeMatteo, supra note 69, at I-26; and Hoffman, supra note 
69, at 82-97. The main works by reformers within this tradition from which the account below 
draws are RICHARD T. ELY, TAXATION IN AMERICAN STATES AND CITIES (i888) [hereinafter 
ELY, TAXATION]; RICHARD T. ELY, THE COMING CITY (I902) [hereinafter ELY, THE 
COMING CITY]; FREDERIC HOWE, THE CITY: THE HOPE OF DEMOCRACY (i906) [hereinaf- 
ter HOWE, THE CITY]; FREDERIC C. HOWE, THE CONFESSIONS OF A REFORMER (I925); 
DELOS F. WILCOX, GREAT CITIES IN AMERICA: THEIR PROBLEMS AND THEIR 
GOVERNMENT (i9i0); and WILCOX, supra note I75. 

204 See RODGERS, supra note 69, at I39-40, I44-63; Hoffman, supra note 69, at 4I-42. 
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within a broader state law structure so that local power could be di- 
rected toward useful, rather than destructive, ends - and they were 
not above praising his efforts to redefine state-local relations.205 Their 
underlying urban vision, however, contained crucial distinctions, even 
if only in their points of emphasis. They sought to defend the novel 
uses to which local power would have to be put if the social city were 
to be realized - and to emphasize the public, political element of city 
power to achieve that end. And they gave less weight to Goodnow's 
concerns that such expansions of local power would blend "administra- 
tion" and "politics" in dangerous ways. For these reasons, advocates of 
the social city felt obliged to answer a charge that earlier variants of 
home rule were less likely to engender. That charge was socialism.206 

Bold as this new call for home rule was, it too contemplated sig- 
nificant limits on local power: home rule referred to a substantive pro- 
posal regarding city power rather than a deep commitment to local 
autonomy. Like their predecessors, these reformers did not subscribe 
to the conventional present-day conception of home rule. They op- 
posed an idea of home rule that would empower private actors to con- 
trol local utilities or to promote the creation of suburban enclaves, the 
very point of which was to keep taxes low and public works projects 
minimal. Insofar as state law operated to promote such a privatized 
vision of local power, they sought to change it, even if such changes 
took the form of what might seem to the modern observer to be little 
more than limits on home rule.207 Within this home rule program, 

205 See WILCOX, supra note I75, at 332-33. 
206 See Bender, supra note 69, at iou; Hoffman, supra note 69, at I97. The home rulers re- 

sponded to this charge in a variety of ways. See, e.g., ELY, TAXATION, supra note 203, at 382 
("The cry about socialism whenever a municipality constructs and operates a gas-works, water- 
works, or even street-car lines, is scarcely worth the attention of sensible men. A tendency to so- 
cialism can be said to exist only where there is a movement looking to the absorption of all busi- 
ness by government. If government business is separated from private by well-drawn lines, and 
natural monopolies are transferred to our various governments, it cannot be said that that reveals 
any tendency to socialism."); HOWE, THE CITY, supra note 203, at 29 ("All these intrusions into 
the field of private business have involved no loss of freedom to the individual. Every increase of 
public activity has, in fact, added to personal freedom. Whatever the motive, the real liberty of 
the individual has been immeasurably enlarged through the assumptions of these activities by the 
city."). Some home rulers went so far as to embrace socialism directly; on municipal socialism 
during this period, see RICHARD W. JUDD, SOCIALIST CITIES: MUNICIPAL POLITICS AND 
THE GRASS ROOTS OF AMERICAN SOCIALISM (i989); Douglas E. Booth, Municipal Socialism 
and City Government Reform: The Milwaukee Experience, i9io-I940, I2 J. URB. HIST. 5 I (i985); 
Frederic C. Howe, Milwaukee: A Socialist City, OUTLOOK, May 7, i9io, at 4Ii; and Milo Roy 
Maltbie, Municipal Functions: A Study of the Development, Scope and Tendency of Municipal 
Socialism, 2 MUN. AFF. 577 (I898). 

207 Thus, for example, advocates of the social city argued that state law should limit the ability 
of cities to grant streetcar franchises to private parties, so that cities would be free from the grip 
of private corporations. See, e.g., Delos F. Wilcox, Home Rule for Cities, 5 PROC. ACAD. POL. 
SCI. 330, 333 (I9I5). Similarly, they favored laws that would make it easy for large cities to annex 
neighboring suburbs, even though such laws arguably threatened those suburbs' "territorial integ- 
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such limits were better understood as necessary preconditions for the 
city's realization of its full potential as a social institution. Simply put, 
these home rulers did not seek to design a system that would promote 
local choice for its own sake. Indeed, to a significant extent, their out- 
look was frankly national in scope. Through creation of a "city 
sense,"208 they aimed to overcome a national bias in favor of laissez- 
faire policy and thus to promote a more social outlook at all levels of 
the governmental structure.209 

(a) Implementing the Social City. - The "public point of view,"210 
as this variant of home rule came to be known, received vigorous sup- 
port from a variety of influential urban policy analysts, both inside 
and outside academia, from the economist Richard Ely to the franchise 
expert Delos Wilcox to the political propagandist Frederic Howe. For 
urban reformers of this bent, the city, properly conceived, was a site of 
social cooperation and political ferment, rather than a place for busi- 
ness or administration. In a widely delivered lecture on the "Com- 
ing City," for example, Ely cut straight to the point: "It is obvious that 
a business man cannot often be equal to the task of making a good 
mayor.... The sentiments, the feelings, the way of looking at things 
required in municipal administration, which is a public affair, are dif- 

rity," which Goodnow himself had argued was fundamental to home rule. See Bender, supra note 
69, at 357-58. 

208 RODGERS, supra note 69, at I4I. 

209 See id. at II 2 ("If conscious public action can rescue today's cities from the juggernaut of 
social and economic forces now bearing down on them, it is now commonly said, it will take the 
will and resources of the national government to make it happen. But to an earlier generation of 
urban progressives on both sides of the Atlantic, the formula was just the reverse. If the nation 
was to be reformed, it would be by first seizing the social possibilities of the cities."); Bender, su- 
pra note 69, at 54-62 (describing the national ambitions of home rule supporters); Hoffman, supra 
note 69, at 4 ("Their vision was much broader than instituting a businesslike public administra- 
tion. They sought to expand the scope of local government and increase the expertise of local 
public administrators not for the sake of efficiency, but with the intention of fostering a broad re- 
juvenation of the American polity."). 

210 Delos F. Wilcox, Fundamental Planks in a Public Utility Program, 57 ANNALS AM. ACAD. 
POL. & SOC. SCI. 8, I8 (I9I5). 

211 See WILCOX, supra note 203, at I2 ("In many respects great cities are the most favorable 
fields for the working out of democracy. The very nature of city life compels manifold co6pera- 
tions. The individual cannot 'go it alone'; he cannot do as he pleases; he must conform his acts in 
an ever increasing degree to the will and welfare of the community in which he lives."); see also 
id. at I3 ("And so it is that while the failures of what has been called democracy in the great cities 
of America are numerous and noteworthy, there are not lacking those who say that democracy has 
not yet been tried and that in its trial and in its success in the great centres of population rests the 
hope of the future."); HOWE, THE CITY, supra note 203, at 7 ("To the city, we are to look for a 
rebirth of democracy, a democracy that will possess the instincts of the past along with a belief in 
the power of co-operative effort to relieve the costs which city life entails."). Interestingly, advo- 
cates of the social city have been mistakenly characterized as arguing for a vision of city power 
predicated on an analogy to private business corporations. See, e.g., Frug, supra note 66, at III9. 

In fact, in important respects, these reformers' task was to overcome the seemingly strong hold 
that the business analogy had on the minds of even many home rulers. 
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ferent from those which must necessarily prevail in private busi- 
ness."2 12 

The scope of home rule would have to be large enough to let the 
city "do big things"'213 - including things that the law had often left 
either to the private market or to the state. As long as the city's 
independence rested on its private status, it would "never be anything 
but a plaything of private interests, but let a city's activities begin to 
touch its citizens' lives at a multitude of points, and there would arise 
a new civic loyalty, a 'city sense,' a new collective sensibility."'214 As 
Wilcox succinctly put it, this reform vision aimed to bring about a time 
"[w]hen questions of local financial policy, including the city ownership 
of street railways and electric lighting plants, [would] really come to be 
recognized as political questions."'215 

In particular, home rule required that state law ensure both mu- 
nicipal control over tax policy - to make it more equitable, as well as 
productive of social feeling - and city power to municipalize a wide 
swath of activities, from running utilities to participating in the other- 
wise private real estate market. This new plea for local control over 
tax policy broke with both the old conservative and the administrative 
arguments for home rule. 

With respect to tax policy, the old conservatives had little interest 
in expanding local revenue-raising capacity. Home rule, for them, had 
been sought largely to limit local taxation.216 Administrative home 
rulers like Goodnow, moreover, had warned that expanding the scope 
of local governmental power - by including within it, for example, 
the power to provide electric lighting - posed a substantial threat to 
what he took to be the purpose of home rule: the insulation of local 
administration from state legislative politics. Such an expansion of lo- 
cal authority would encourage cities to seek out greater taxing author- 
ity, which he believed would inevitably attract problematic state legis- 
lative interest.217 Indeed, many administrative home rulers believed 
the taxing power ideally should be entrusted in significant respects to a 

212 ELY, THE COMING CITY, supra note 203, at 42-44; see HOWE, THE CITY, supra note 203, 
at I-2; see also DELOS F. WILCOX, MUNICIPAL GOVERNMENT IN MICHIGAN AND OHIO: A 
STUDY IN THE RELATIONS OF CITY AND COMMONWEALTH i6i-62, i66-67 (i896) (rejecting 
the idea that the city is best understood as a business). 

213 RODGERS, supra note 69, at I4I (describing Howe's home rule vision). 
214 Id. 
215 WILCOX, supra note 2I2, at 174. 

216 See supra p. 2294. Indeed, Michigan Supreme Court Justice Thomas Cooley argued on old 
conservative grounds for an inherent right to local self-government, in large part to challenge 
state laws that attempted to compel local taxation to fund railroad projects. The general, public 
taxing power, he argued, could not be used for such local, private purposes. See COOLEY, supra 
note 97, at *235; see also Barron, supra note 67, at 530 (discussing the anti-tax roots of the early 
arguments for a right to local self-government). 

217 See supra pp. 2303-06. 
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state administrative board to ensure that it would be exercised in an 
apolitical manner.218 

Home rulers such as Ely and Wilcox reversed the logic. They ar- 
gued that expanded local taxing power was necessary to permit cities 
to carry out those public projects - such as establishing municipal 
utilities - that they believed should fall within the purview of cities if 
they were to perform as advanced sites of social cooperation. Local 
control of tax policy would generate revenues to support the public 
works that a city committed to social improvement should undertake. 
For this reason, home rule required liberalizing state constitutional 
debt and taxation limitations, notwithstanding that such restrictions 
had once been imposed in the interest of the city.219 

Reformers in search of the social city argued for local control over 
tax policy on the additional ground that the current state-controlled 
financing regime was destructive of social spirit.220 Wilcox, for exam- 
ple, sought the local power to make franchises taxable property so that 
cities could ensure that important urban actors who did so much to 
corrupt local politics would pay their fair share.221 More boldly, the 
Cleveland reformer Frederic Howe, as well as others - Wilcox in- 
cluded - sought city power to impose a tax on land alone, known col- 
loquially as the "single tax."222 The single tax would enable localities 

218 See GOODNOW, MUNICIPAL HOME RULE (i897), supra note I72, at 268-69 (approving of 
state administrative centralization of local tax assessment); GOODNOW, MUNICIPAL PROBLEMS, 
supra note I72, at 65-67 (arguing that local control over tax policy should be strictly limited); 
Bender, supra note 69, at 53. 

219 For example, Richard Ely noted that cities in his home state of Maryland, as a consequence 
of state law limits on local revenue generation, could not "even construct water-works without a 
petition to the legislature and legislative sanction. Self-help is unknown, and local self- 
government exists in a most imperfect form." ELY, TAXATION, supra note 203, at 379. Wilcox 
similarly argued that the city's "right to levy taxes and incur debt without limitation by the state" 
was fundamental to home rule, given the kinds of activities it would need to undertake. 
WILCOX, supra note I75, at 314; see also id. at 320 ("[M]unicipal home rule may be rendered of 
little account unless cities are granted a large degree of autonomy in their financial operations; for 
money, in municipal business as in other business, is the wherewithal of progress."). Having per- 
haps stated the point too strongly, Wilcox acknowledged the appropriateness of some limitations 
on the capacity of cities to incur debt and impose taxes. See id. at 314. Nonetheless, he empha- 
sized that current limitations on fiscal authority "make[] all other forms of home rule largely fu- 
tile." Id. A more modest proposal sought merely to separate state and local taxation so that local 
tax officials would be made fully responsible for assessing local property. Under this proposal, 
cities would no longer have the incentive to undervalue property to keep their share from state 
coffers. See Bender, supra note 69, at I36-50. 

220 See WILCOX, supra note 203, at 4i6 ("[T]he central and all-important problem of the great 
cities is the problem of the budget - how to spend honestly, liberally, efficiently, and promptly for 
the protection of life, health, and property and for the advancement of civilization - and how to 
levy for these expenditures upon the advantage fund created by the community life in such a 
manner that taxation shall not breed inequality, injustice, and civic disloyalty."). 

221 See id. at 35I-57 (approvingly discussing Boston's close financial control of utilities). 
222 See HOWE, THE CITY, supra note 203, at i69 ("It is a matter of no concern to Congress 

whether the state raises its revenues from income or from license taxes, from real estate or from 
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to appropriate all of the equity in land amassed as a consequence of a 
city's growth. Such a tax would in this way also mitigate the ill effects 
of private real estate speculators.223 

Advocates of the social city warmly embraced the proposal - 

while reformers such as Goodnow largely ignored it - because it 
comported so well with a program that emphasized the collective, 
rather than the privatized or segmented, nature of social life.224 Local 
efforts to implement a single tax were pressed with great creativity in 
some places, but they ultimately foundered upon a legal culture that 
had long assigned the power to tax to the state domain. Hyattsville, 
Maryland became the first city in the nation to attempt to establish a 

corporations. And the state has no more interest in the city than the nation has in the state. 
Moreover, local conditions differ. If one city sees fit to levy a tax upon land values alone, upon 
franchises, or upon incomes, it should permitted to exercise its discretion."); WILCOX, supra note 
I75, at 385 (concluding that "[t]he single tax upon land values is the most promising of all the 
planks in the program of civic reform, except the change in human nature proposed by the evan- 
gelists of the gospel of love"). 

The economist Henry George first proposed the single tax in the i870S. See HENRY 
GEORGE, PROGRESS AND POVERTY 427 (Robert Schalkenback Found. I975) (i879). He ar- 
gued that the entire value of land, but only land, should be taxed to recoup the whole of "the 
unearned increment" that accrued from increased land values as cities grew. Id. at 406; see also 
Philip L. Merkel, Tax Reform "With a Political View": The Hyattsville Single Tax Experiment in 
the Maryland Courts, 79 MD. HIST. MAG. I45, I45 (i984) (explaining that the single tax literally 
socialized land: thoseoe who acquired legal title to land had the exclusive right to its use, but in 
return they owed society a 'rent' for its value"). The single tax also shifted the tax burden from 
small landowners to hated land speculators who, according to this account, undermined the co- 
operative spirit that the social city should engender. See id. at I46. 

223 See Merkel, supra note 222, at I46. 
224 Howe was perhaps the strongest advocate of the single tax among this strain of home rule 

reformers. Speaking straight from Henry George's bible, Howe argued: 
Every babe that is born, every immigrant hastening to the city to adopt it as his home, 
every genius that lends his talent to his fellows, even the common workman on the 
streets, adds something to [land values, which are] daily and hourly, by night as well as 
by day, responding to the city's growth. 

It is this growing fund, this unearned increment, which exists by virtue of the city 
and could not exist without it, that offers a ready-made source of revenue for municipal 
purposes. It seems destined by nature as a means of compensation for the costs of mu- 
nicipal life. 

HOWE, THE CITY, supra note 203, at 25i-62. The city's revenue powers should reclaim this 
treasure, as Howe called it: "All men created this fund, and all should enjoy it. The rule of mu- 
nicipal life should be 'to the individual what he has created, to the city what it has created."' Id. 
at 263. However, because the proposal resonated in some respects with the old conservative tradi- 
tion that limited taxes to the value of benefits received, and thus hearkened back to a pre-urban 
vision of social life, see Bruce Levy, The Country of Corner Lots: The Mystery of Metropolisville, 
the Single Tax, and the Logic of Provincial Realism, AM. LITERARY REALISM i870-i9io, Win- 
ter i998, at 77, 93, reformers such as Richard Ely expressed concern that Georgist thinking was 
too conservative to guide reformation of modern city powers, see ELY, TAXATION, supra note 
203, at i6-I7. For general discussions of the appeal of the single tax and related fiscal reforms 
among this group of reformers and those measures' connection to the reformers' plea for home 
rule, see RODGERS, supra note 69, at I39-40; Bender, supra note 69, at I36-75; and Hoffman, 
supra note 69, at IOI-42, I99-200. 
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single tax.225 It did so without any clear state statutory grant of 
power, however, and thus quickly found its effort invalidated in the 
Maryland courts.226 A similar drama, complete with a similar de- 
nouement, played out a decade later in Cleveland. There, the nation's 
most prominent advocate of the social city, Mayor Tom Johnson, 
established a city-funded tax bureau, which he referred to fondly as a 
"tax school."227 He charged the school with valuing all property in the 
city pursuant to a formula premised on the single tax.228 The school's 
valuation was to have no legal effect - the only valid valuation would 
be the one performed by state and county tax boards - but Mayor 
Johnson believed it would arouse the citizenry by showing them in a 
tangible way what it meant to be deprived of home rule over matters 
of taxation.229 Perhaps fearful of just that result, a local taxpayer sued 
to shut down the school on the ground that the city lacked the author- 
ity to fund it.230 The state court invoked Dillon's Rule, held that taxa- 
tion was inherently a state matter, and ordered the school closed.23' 

Local control over tax policy was but one part of the larger home 
rule vision of the social city. Social home rulers also sought to imple- 
ment a program of municipalization to free cities from their long de- 
pendence upon private businessmen for services. There would be city- 
owned gas works and city-owned electrical works.232 There would be 

225 See generally Merkel, supra note 222 (describing that attempt). 
226 See Wells v. Comm'rs of Hyattsville, 26 A. 357, 360-6i (Md. i893). The court relied in 

large part on the fact that the city had not been specifically delegated the power to refuse to assess 
personal property and improvements on land in levying taxes; indeed, it held that state statutes 
clearly compelled local officials to assess more than just the soil. But the decision also rejected 
the social view of land that underlay the particular tax policy that Hyattsville had selected. The 
court suggested that such a policy logically implied what it termed a plainly absurd governmental 
right to confiscate all land. See id. 

227 See Hoffman, supra note 69, at 105-06. 
228 Id. 
229 See Bender, supra note 69, at I43-44; Hoffman, supra note 69, at I39-40. 
230 See Crawford v. Madigan, IQ Ohio Dec. 494 (Cuyahoga Com. PI. I902). 
231 Id. at 495-96, 50I. The city defended its actions on the ground that a state statute had 

granted it the power to "prevent riots, gambling, and disorderly conduct, to preserve order, and 
protect the property of the municipal corporation and its inhabitants." Id. at 496 (internal quota- 
tion marks omitted). But the court concluded: 

The taxation of property, the raising of revenue for defraying the expenses of administra- 
tion, is a matter that belongs exclusively to the state, and not to municipalities or to lo- 
calities. 

. . . The legislature has delegated to municipalities a limited power to levy taxes, 
but it has not delegated power to value property for taxation. Therefore, the municipal- 
ity cannot legislate upon it; cannot provide for it; cannot control it; cannot interfere with 
it. 

Id. at 496-97. 
232 For a discussion of efforts to establish city-owned gas and electric works, see RODGERS, 

supra note 69, at I50-53. 
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city-owned streetcars and city-owned bathhouses.233 There would 
even be, for those fully caught up in the moment, city-owned newspa- 
pers234 and city-owned suburban neighborhoods.235 Some municipali- 
zation efforts, such as those to establish city-owned waterworks, 
achieved relatively wide acceptance. Others, such as efforts to muni- 
cipalize streetcar services, resulted in dramatic battles.236 Whatever 
the reaction, the push for municipalization reflected a desire to bring 
about the publicization of the city and an end to the privatism of local 
life. 

Cities could own public utilities, however, only if state law permit- 
ted them to do so. The legal definition of the local sphere traditionally 
excluded a broad power of municipal ownership,237 and emergent un- 
derstandings of the scope of home rule grants often did not contem- 
plate the legal recognition of a broad program of city ownership. As 
noted above, the old conservative home rule position drew strength 
from the analogy between cities and private businesses, in large part to 
maintain separation between the market and the government. It thus 
embraced limitations on municipal debt that would make it practically 
impossible for cities to expand municipal functions broadly.238 Simi- 
larly, the administrative home rule vision shied away from granting lo- 
cal governments significant financial powers on which effective mu- 

233 For discussions of efforts to establish city-owned baths, see id. at I36-37; and TEAFORD, 
supra note 69, at 272-74. For discussions of efforts to establish city-owned streetcars, see 
RODGERS, supra note 69, at I44-48; and TEAFORD, supra note 69, at 234-40. 

234 See Bender, supra note 69, at 56-57. Such dreams were not altogether fanciful. Bender ex- 
plains that "[i]n i9ii Los Angeles voters generated an initiative for a municipal paper because 
private papers remained indifferent to city affairs. Los Angeles published The Los Angeles Mu- 
nicipal News - a I2 page weekly distributed free to 6o,ooo subscribers ... ." Id. at 57. 

235 See id. at 24I. In I9I3, for example, Cleveland "revealed plans for complete development of 
a model suburb" on city-owned land. Id. The community-to-be was "based on the example of 
Ulm, Germany" and would "include 5oo homes arranged in a series of small circles." Id. By put- 
ting the city in direct competition with other sellers in the private housing market, the plan drew 
the opposition of the Cleveland Real Estate Board. Id. 

236 See RODGERS, supra note 69, at I52. Rodgers concludes that, by the mid-ig2os, all but 
nine of the sixty-nine American "great cities" of the time owned their waterworks, while only four 
owned their transit lines. Id. Nine ran electrical lighting or power plants. Id. For a thorough 
assessment of the municipalization programs' successes, see TEAFORD, supra note 69, at 2 I 7-82. 

237 See Bender, supra note 69, at 38-39. Daniel Rodgers argues that legal prohibitions were not 
central impediments to municipalization in the late nineteenth century in part because generous 
judicial constructions of pre-home rule legal provisions loosened the restrictions that had once 
been imposed. See RODGERS, supra note 69, at 152-53. Nevertheless, it is quite clear that there 
were real legal limitations. See Bender, supra note 69, at 206-I4 (describing the role that state- 
imposed limits on local authority played in restraining Cleveland's municipalization program); see 
also id. at 20I (describing the breadth of limitations on municipal ownership authority more gen- 
erally). Thus, Rodgers's conclusion seems overly sanguine. Indeed, Rodgers himself ultimately 
concludes that virtually all attempts at municipalization were subject to vigorous, costly, and un- 
certain legal challenge. See RODGERS, supra note 69, at 153. 

238 See supra p. 2295; see also RODGERS, supra note 69, at 153 (noting the impediment im- 
posed by constitutional limitations on municipal debt authority). 
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nicipalization depended. Administrative home rulers feared the state 
legislative interest that the exercise of such powers would inevitably 
attract.239 In short, for many urban reformers, home rule's logic sup- 
ported state administrative oversight of privately owned public utili- 
ties more clearly than it did a local power to engage in outright mu- 
nicipal ownership.240 

Against this background, home rulers like Ely, Wilcox, and Howe 
advanced their general view that the city was a vanguard site for so- 
cial interdependence in support of the quite specific view that cities 
should have the right to pursue municipal ownership.24' That same 
argument also buttressed the claim that state administrative regulation 
was no substitute for municipal ownership. The state agency's over- 
sight might secure better service at lower rates, but that was not the 
point of municipalization. "I do not admit that the entire case is to be 
determined by a comparison of the rates and efficiency of operation of 
individual public and individual private plants," Delos Wilcox an- 
nounced.242 "[B]ack of all the usual arguments, pro and con, on this 
subject lies the fundamental fact that the existence of a great body of 
private capital invested in the public streets is a continuing menace to 
a city's welfare."243 

239 See supra pp. 2305-o6. Indeed, as we have seen, Goodnow chastised a state court for con- 
struing a grant of local power broadly, to authorize provision of lighting to a town's residents. 
See GOODNOW, MUNICIPAL HOME RULE (i897), supra note I72, at 47-49. It should be noted, 
however, that a few years later Goodnow served on the committee that issued the National Mu- 
nicipal League's first Municipal Program, which set forth a model general municipal corporation 
act that would have authorized cities to own their utilities. That program did not take a position, 
though, on whether municipalization of utilities was itself a wise policy. See STEWART, supra 
note I75, at 40. 

240 See Nord, supra note i99, at 228. 
241 See, e.g., Wilcox, supra note 210, at 17-i8. Wilcox argued: 

Cities by their very nature are cooperative, and public utilities, par excellence, are the 
visible symbols of that cooperation. If in the cities we are passing out of the stage of 
widespread individual ownership, our only safe course is to develop a strong community 
ownership, not a mere sentimental loyalty attaching to the city that we love, but a sub- 
stantial universal economic interest in it.... The public ownership of public utilities, 
which is merely the complete public ownership of the public streets, not only frees the 
agents of the people from the compelling influence of invested private capital, but gives 
those agents and the people they represent a new sense of responsibility, a new sense of 
civic loyalty and a new attitude of conservatism, all of which are of the utmost impor- 
tance in the orderly development of our civilization. 

Id. 
242 Id. at I7. 
243 Id. What his commitment to the social city led Wilcox to stress, moreover, was that central 

administrative control over a municipal utility might be workable even under a regime that per- 
mitted municipal ownership. The extra-local effects of a public utility did not render matters 
concerning them "state affairs." Municipal ownership was good for a social city and thus war- 
ranted recognition, notwithstanding the need for some greater-than-local administrative structure. 
See id. at I7-I9. Wilcox's arguments well expressed the public point of view. As the Secretary of 
the Minnesota Voters League argued, municipal ownership was needed "not alone to assure 
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The battle for local authority to engage in city planning, which 
Frederic Howe termed "the first conscious recognition of the unity of 
society,"244 also reflected the importance of municipalization to advo- 
cates of the social city. These reformers wanted the city to have the 
power to engage in land speculation in the private market. The city 
then would have an actual ownership interest in its physical develop- 
ment. To secure that ownership interest required relaxation of state 
law restrictions on a city's power to purchase privately held land. It 
also required the recognition of a local right to engage in what was 
known as excess condemnation: the condemnation of more land than 
was necessary to complete a public project, so that the excess land 
could later be sold at a profit. These powers would enable the city to 
replace - rather than merely regulate - the private land speculators 
who exercised important control over the look and path of city 
growth.245 

Here, too, the proposal to broaden municipal power challenged 
traditional ideas about its proper content. The city once again would 
be taking on a role that had long been left to the private market246 and 
that the law had often prevented cities from assuming.247 Even the 
zoning power - now regarded as the essence of the home rule that cit- 
ies and suburbs possess - represented so expansive an exercise of 
public power that it achieved what now seems to be its sanctified 
status largely through express state zoning enabling acts.248 Yet the 
zoning power at least seemed to legitimate distinct private and public 
domains, even as it significantly repositioned the boundary between 

proper rates and service, but to divorce a necessary public function from the sordid motives of 
private interest and to remove the main contributing cause of the corruption and inefficiency of 
our city governments and the demoralization of the political life of our urban communities." 
Stiles P. Jones, What Certain Cities Accomplished Without State Regulation, 57 ANNALS AM. 
ACAD. POL. & SOC. SC. 72, 73 (I9I5). He went on to explain: 

Vesting in the state the regulation of the cities' utilities seems to me nothing less than a 
weak and cowardly dodging of plain civic duty and responsibility. The effect must in- 
evitably be the same upon the community as on the individual - the loss of will and 
purpose and capacity to do other things. Municipal ownership has not come to our cit- 
ies, and will not, through the route of state regulation, no matter how efficient in the 
public interests that regulation may be. In fact, the greater the efficiency the more dis- 
tant the final day of public ownership. Municipal ownership is coming rather through 
the trials and experiences of a city wrestling bravely with its own problems, working 
them out in its own way, be it good or bad for the time being, and fitting itself, through 
that experience, for the final step - the step which will end the long night of 
conscienceless exploitation of the most valuable resources of our cities and the 
debauching of their public life to make private profits. 

Id. 
244 RODGERS, supra note 69, at i64 (quoting Howe). 
245 See id. at I75-76, 202-04. 
246 See id. at 202-03. 
247 See Bender, supra note 69, at 237-48. 
248 See REYNOLDS, supra note 8, at 4i6. 
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them.249 Advocates of the social city, by contrast, sought to challenge 
the boundary more directly: the city would enter the real estate market 
itself. 

Despite their desire to expand local regulatory power in these re- 
spects, the advocates of the social city, no less than their predecessors, 
believed that home rule depended not only on state law grants but also 
on state law limits. These reformers supported, for example, "univer- 
sal education, a free press, a free ballot, all contributing to the forma- 
tion of definite political and social ideals."250 They also recognized the 
threat that a strong right to local territorial integrity might pose to 
their vision of the city as a social collective. Goodnow had identified 
what he termed territorial integrity - and thus a right against forcible 
annexation - as critical to home rule.25' By contrast, advocates of the 
social city in Ohio sought to amend state law to make it harder for 
Cleveland's surrounding suburbs to resist annexation.252 

Similarly, in an ironic echo of the old conservative Lord Bryce, 
Richard Ely argued in one breath for giving cities control over tax pol- 
icy so that they could fund important public works, only to contend in 
the next that an income tax must be applied, if at all, at the state 
rather than the local level: 

An income tax is not suitable for a city, because it must then act like our 
personal property tax and drive people from cities to suburbs. Most cities 
in America are surrounded with a "tax-payers paradise", or a suburb to 
which the wealthy resort, in order to escape the payment of taxes in the 
cities where they earn their livelihood.253 

With a certain idea of the city in mind, advocates of the social city 
could not help but sound their plea for home rule in a substantive reg- 
ister. Wilcox could thunder for a home rule power to engage in mu- 
nicipal ownership, but he was sure to press with equal vigor for state 
law to prohibit cities from conferring long-term franchises upon pri- 
vate businessmen.254 Indeed, the very model municipal incorporation 
act that the National Municipal League's Municipal Program had set 
forth, which so many advocates of the social city praised, included 
both a general grant of authority for cities to exercise "all powers of 

249 See RODGERS, supra note 69, at 203-08. 
250 HOWE, THE CITY, supra note 203, at 23. 
251 See GOODNOW, MUNICIPAL HOME RULE (i897), supra note I72, at I22. 
252 See Bender, supra note 69, at 357-58. The Mayor of Cleveland described 

the present illogical situation of two or three cities lying immediately contiguous and 
adjacent to one another, maintaining separate governments, establishing conflicting and 
expansive separate systems of public improvements, and generally failing to produce 
the efficiencies which ought to come to a large homogenous body of people from their 
city government. 

Id. (quoting Cleveland Mayor Newton Baker). 
253 ELY, TAXATION, supra note 203, at 296. 
254 See Wilcox, supra note 207, at 333. 
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government"255 and a near-prohibition against their contracting out 
street franchises to private owners.256 

(b) Grants and Limits in the Social City. - This school of home 
rule reformers stressed the city's social, rather than its private or ad- 
ministrative, aspect. For them, the city uniquely revealed the distinc- 
tive interdependencies of a worthy social life. The city became the 
emblem for the kind of society and governmental system that they 
sought to promote. The call for expanded local power to promote the 
"social," therefore, was not a defense of the city's right to be let 
alone:257 these home rulers praised the National Municipal League's 
Municipal Program not because it left the content of local powers 
to local option, but because it set forth the substantive powers that 
they believed were critical to fostering a collective social world. As 
Wilcox explained, the League had set forth "a constructive program"258 
comprising a particular mix of powers and prohibitions that jointly se- 
cured the kind of home rule that the reformers believed to be worth 
pursuing. 

The struggle for this home rule vision, however, by no means 
aimed solely to transform the local arena. Home rule promised to 
make the city not only a more habitable place but also the entry point 
into a new national consciousness. As Frederic Howe exulted, "[e]very 
city will be an experiment station, offering new experiences to the 
world."259 In other words, these home rulers understood themselves as 
engaged in a national movement to create a general conception of a 
"social" city, rather than to secure a right to local choice.260 As Wilcox 
put it with characteristic force, "the time may come when, instead of 
being prostituted to national party interests, municipal issues will take 

255 STEWART, supra note I75, at 39 (quoting the Committee on Municipal Programs). 
256 See id. at 33, 36-37, 39. 
257 See WILCOX, supra note 2I2, at I78-79. Wilcox wrote: 

There have been persons willing to go so far as to advocate the erection of New York 
city into a separate and independent commonwealth of the Union. This suggestion will 
probably not soon be carried out, but if it were, the problem of city government in the 
United States would not be much nearer solution, for it would not be possible to make 
many cities into separate states.... 

... The ultimate solution of the problem must lie in the greater centralization of 
general administrative functions under the state government, and the more complete lo- 
calization of municipal administrative functions under the city government. 

Id. 
258 WILCOX, supra note I75, at 403. 
259 HOWE, THE CITY, supra note 203, at 303. 
260 See WILCOX, supra note 175, at 402-i6 (emphasizing the need for a national effort, spear- 

headed by cities lobbying collectively, to realize such a vision of the city); see also HOWE, THE 
CITY, supra note 203, at 300-I3 (arguing that through the kind of home rule he advocated, de- 
mocracy itself, at all levels of government, would be improved). 
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their turn at domination and themselves determine the lines along 
which national political struggles will be fought."'26' 

C. Commonalities Among the Competing Visions of Home Rule 

The late-nineteenth- and early-twentieth-century home rulers 
sought to enlist the large cities of their time in service of their broader, 
substantive visions of government. These substantive ends were 
deeply contested, and thus, so was the meaning of home rule. The 
devil lurked in the details of the specific home rule proposals, and the 
details bespoke deeply divergent (even contradictory) conceptions of 
the "local." Through complex combinations of state law grants and 
limitations, these home rulers highlighted, empowered, even created 
those aspects of the "local" that seemed to serve their desired substan- 
tive ends. Those aspects of the "local" that seemed antithetical to their 
particular reformist vision would be suppressed, limited, even erased. 
A commitment to home rule could usher in a legal structure that 
would promote a night-watchman state or, alternatively, a newly pow- 
erful state administrative bureaucracy. It could promote local control 
over tax policy or oppose it. It could facilitate municipal ownership or 
obstruct it. It could reconfigure local power by changing state law to 
foster an urban consciousness or, in a cruel irony, to fragment it. 

Such a frankly substantive approach to securing home rule might 
seem to undermine the very idea that anything recognizable as home 
rule could be secured. None of the early home rulers, however, ap- 
peared particularly troubled by the seeming paradox. They under- 
stood themselves to be dislodging a legal regime that had made cities 
the mere legal functionaries of the state. They were promoting the 
kind of legal reform that would make cities integral institutions in 
their efforts to reform government. With cities bursting all around 
them, a reform proposal that did not seek to harness local political ac- 
tion was hardly worth pursuing. In that sense, home rule was what 
they sought. Certainly, none of these reformers thought that simply 
promoting state power at local expense would suffice. Indeed, the 
early home rule movement owed its origins to the conclusion that just 
such a strategy - instantiated in the state creature idea and Dillon's 
Rule - had failed. 

In privileging local power through law, however, the early home 
rulers did not believe that withdrawing state control - even if it were 
possible - would solve the problems of the moment. The late- 
nineteenth- and early-twentieth-century reformers who called for home 
rule rejected the idea that one had to be either for decentralization and 
freedom of choice or for substantive policies and centralization. Each 

261 WILCOX, supra note I75, at 20. 
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of the richly developed ideas of home rule that emerged during this pe- 
riod stands as a rebuke to the use of those stark, binary terms. The 
question that these early home rulers considered important was more 
subtle: whether there was an affirmative role for governmental power, 
exercised at the local level, that could serve their respective underlying 
substantive visions of urban reform. Thus, the early home rulers did 
not see the city as a potential space outside of state power. They un- 
derstood that state law rules inevitably defined and shaped the city's 
direction. They pursued this insight vigorously to generate different 
legal conceptions of the great cities of the day, conceptions that would 
empower cities to govern in new and conflicting ways. 

IV. THE RISE OF THE SUBURBS AND THE 
REFORMIST TURN AGAINST HOME RULE 

With home rule's history in mind, we can discern in our modern lo- 
cal governments traces of each of the substantive visions that the early 
urban reformers struggled to implement. No single home rule vision 
won a clear victory. The old conservative home rule vision lives on in 
the laws that subject local taxation to referenda and in the increasing 
allure of intramunicipal segmentation through the creation of business 
improvement districts and the like. The influence of the administra- 
tive home rule program endures in the city managers and public au- 
thorities that exert so much bureaucratic authority within cities. And 
one can almost hear Howe and Wilcox applauding the social services 
- from housing construction to daycare to midnight basketball pro- 
grams - that present-day localities provide routinely, even in the face 
of often-staggering municipal debt. 

Equally striking and of primary concern for present purposes, how- 
ever, is how home rule discourse a century ago differed from home rule 
discourse among those currently debating legal responses to sprawl. 
The commitment to home rule once occasioned a significant debate 
about the substance of urbanism in particular and local power in gen- 
eral, and it encouraged participants in the debate over urban reform to 
move past support for simple abstractions like local autonomy. Now, 
by contrast, a commitment to home rule seems only to reflect a cul- 
tural commitment to local autonomy that, for good or ill, threatens the 
viability of urbanism altogether and inevitably privileges suburban 
residents.262 

The result is that many anti-sprawl reformers now view American 
local government law as problematic precisely because of its supposed 
recognition of home rule. What is needed, they contend, is a legal 
structure that would dramatically increase the scale of important poli- 

262 See supra section ILA, pp. 2267-70. 
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cymaking, either by consolidating fragmented metropolitan areas or by 
transferring significant powers upward so that cities and suburbs 
would handle only those matters unlikely to be of general societal con- 
cern.263 The perceived need for this transformation is grounded in the 
contemporary equation of home rule with local legal autonomy. That 
equation, however, obscures the approach to reforming state-local legal 
relations that the first home rulers promoted and that offers much to 
contemporary anti-sprawl reformers. 

A. Home Rule Between World War I and World War II 

It is perhaps not surprising that the home rule idea of local power 
was once conceptualized in a more substantive and plastic fashion. 
The number of new municipalities soared in the nineteenth century 
due to liberal municipal incorporation laws, thus signaling that the 
fragmentation that now concerns anti-sprawl reformers (and that un- 
derlies much of their suspicion of local power generally) was already 
well underway.264 Nevertheless, powerful forces tempered the impor- 
tance of this increased jurisdictional fragmentation. Even as new sub- 
urbs cropped up, central cities expanded their boundaries rapidly 
throughout the initial home rule movement,265 taking advantage of 
state laws that permitted forcible annexation.266 In addition, at least 
until World War I, many suburbs eagerly sought to consolidate with 
central cities to gain access to their superior municipal services.267 In- 
deed, major consolidations between cities themselves - of which the 
union of Brooklyn and New York City is the most famous - occurred 
during this period.268 As a result, for many urban reformers, the legal 
recognition of home rule did not appear to threaten the urban center 
by privileging the rights of competing jurisdictions: urban centers con- 
tinued to grow, notwithstanding the legal recognition of home rule. 

Given urban growth, the first home rulers could comfortably focus 
on which vision of government state law should promote within urban 
centers: an old conservative, administrative, or social vision of the city. 
Substantive disagreements over the content of home rule, therefore, 
did not detract from the shared conviction that the urban crisis could 

263 See supra section ILB, pp. 2270-76. 
264 See JON C. TEAFORD, CITY AND SUBURB: THE POLITICAL FRAGMENTATION OF 

METROPOLITAN AMERICA, I850-I970, at 8 (979). 
265 See KENNETH T. JACKSON, CRABGRASS FRONTIER: THE SUBURBANIZATION OF THE 

UNITED STATES I4I-42 (I985). 
266 See id. at I47-48. 
267 See TEAFORD, supra note 264, at 39-40. 
268 See JACKSON, supra note 265, at I40-48. As Teaford concludes, "[n]ineteenth-century 

American legislators created the legal means for metropolitan fragmentation, but these same 
lawmakers also created the legal instruments for consolidation." TEAFORD, supra note 264, 
at 32. 
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not be solved by making Dillon's Rule even stricter or state legislative 
control more complete. Even if it was not clear to urban reformers 
what home rule should be, in other words, it was clear what it should 
not be. All of the home rulers opposed the state creature idea of local 
power. In this respect, home rule and urban progress - however one 
defined them - seemed to go hand in hand. 

By the I920s, however, the era of central-city territorial expansion 
was over, except in aberrant states in the South and Southwest.269 
The suburbs that ringed the central city and once looked upon it long- 
ingly no longer had much interest in consolidating with the metropolis 
in their midst. Increasingly, they sought the legal authority to resist 
annexation.270 No perceptive analyst could fail to see that the advent 
of home rule had - however unintentionally - strengthened the hand 
of the suburbs.271 The suburbs used the law's increased solicitude to- 
ward municipal initiative to strengthen their own capacity, thereby re- 
ducing their need to look to the central city for water, sewer, and police 
services.272 In addition, nonconsensual suburban annexation became 
disfavored as a matter of both law and practice, in part because of the 
influence of an idea that Goodnow had associated early on with the le- 
gal protection of home rule: that a jurisdiction's territorial integrity 
had to be protected against state legislative efforts to reshape it.273 

Thus, for much of the twentieth century, those urban analysts in- 
clined to support home rule because of its decades-long association 
with urban progress struggled with the dilemma that suburbanization 
posed. What would home rule mean for the city if the suburbs 
wielded it as well? Would the home rule idea of local power bestow 
upon the suburbs a right to separate themselves from - and adversely 
affect - the city? Would the suburbs have the power to take actions 
that would affect the city adversely? If not, why not? 

As we have already seen, early home rulers such as Richard Ely 
and Tom Johnson implicitly confronted similar and equally vexing 
questions.274 For them, however, those questions appeared largely as 
footnotes to their efforts to empower the social city. The immediate 

269 See JACKSON, supra note 265, at I48-56. 
270 See id.; Bender, supra note 69, at 359. 
271 See Bender, supra note 69, at 356 ("Ironically, Cleveland's home rule movement contributed 

to a nascent suburbanization movement developing around i909 that fractured the growth and 
power of city's government."). 

272 See JACKSON, supra note 265, at 152-53. 
273 See, e.g., Hoffman, supra note 69, at 254 ("[Howe and other] municipal republicans [in Ohio] 

had taken for granted that small units of government on the periphery of great cities would al- 
ways eventually be absorbed. When these entities, ironically holding their own home rule char- 
ters, effectively resisted annexation, the Cleveland city government lost its claim to be the center 
of public life for the organic community."). 

274 See supra section III.B.3, pp. 2309-2 I. 
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followers of Ely and Johnson faced a new reality that made the di- 
lemma much more acute: urban growth was stagnant at best, while 
the suburbs were booming. Any home rule proposal had to address 
this stark demographic fact, as well as the reality that suburbanization 
was remaking a social landscape increasingly defined by spatial segre- 
gation in terms of both race and class. Given this contrast, the legal 
recognition of home rule was no longer understood as simply an entry 
point for rethinking and contesting the substantive agenda for the na- 
tion's largest cities. Instead, it increasingly seemed a means through 
which the privileged insulated themselves in suburbia from those left 
behind in what once had been the great cities. 

B. The Second Wave of Home Rule Reform 

The proponents of the second wave of home rule reform, which 
emerged in the years shortly following World War II and at the height 
of the migration to the suburbs, were acutely aware of demographic 
facts on the ground. The main new proposal for altering home rule 
was offered by the American Municipal Association.275 It was influ- 
enced by concerns about the demographic shifts that early summaries 
of the initial home rule movement had identified - summaries set 
forth in a treatise by Howard Lee McBain, published in i9i6,276 and a 
treatise by Joseph McGoldrick, published in I933.277 Both McBain 
and McGoldrick praised the massive reform of the preceding years278 
but argued for a reduced judicial role in setting the bounds of state- 
local legal relations.279 Otherwise, cities would remain in the "mael- 
strom of doubt,"280 as McBain put it, that an increasingly technical 
body of judge-made home rule law had generated. 

To solve this problem, McBain called for better state constitutional 
drafting of home rule provisions.281 McGoldrick went much further 
and identified the issue that would dominate home rule discourse in 
the coming decades. Given accelerated suburbanization, McGoldrick 
argued, continued judicial fidelity to the legal distinction between mat- 
ters of "state" concern and matters of "local" concern would destroy 

275 JEFFERSON B. FORDHAM, AM. MUN. ASS'N, MODEL CONSTITUTIONAL PROVISIONS 
FOR MUNICIPAL HOME RULE (I953); see also NAT'L MUN. LEAGUE, MODEL STATE 
CONSTITUTION (1958). See generally Kenneth Vanlandingham, Constitutional Municipal Home 
Rule Since the AMA (NLC) Model, I7 WM. & MARY L. REV. I (I975). 

276 MCBAIN, supra note 93. 
277 JOSEPH D. MCGOLDRICK, LAW AND PRACTICE OF MUNICIPAL HOME RULE i9i6- 

I 930 (I 933). 
278 MCBAIN, supra note 93, at vi; MCGOLDRICK, supra note 277, at vii. 
279 See MCBAIN, supra note 93, at vii, 670-72; MCGOLDRICK, supra note 277, at 3I0-I2. 
280 MCBAIN, supra note 93, at 672. 
281 Id. at 684. 
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home rule.282 If the scope of local home rule initiative also determined 
the scope of local home rule immunity from state preemption, he ar- 
gued, both aspects of home rule would shrink to nothing. Too many 
matters of interest to a single jurisdiction also concerned those living 
outside its boundaries. As he explained, "it may be expected that more 
and more matters will be declared state concerns"283 and that "[t]he 
number of matters which can be assigned ... exclusively to local dis- 
cretion will ultimately prove few indeed."284 The "increased need for 
state supervision of municipal administration,"285 occasioned by in- 
creased interlocal conflict "between urban, suburban and non-urban 
areas,"286 required a more flexible statement of the law of home rule.287 

The second wave of home rule reform, which the American Mu- 
nicipal Association's proposal initiated, responded to McBain's chal- 
lenge. It sought to construct the more flexible home rule regime that 
he had claimed suburbanization demanded. In proposing a new re- 
gime, the second wave of home rule reform called for amending home 
rule measures to enable central cities to keep pace with outward mi- 
gration, or at least to mitigate its baleful consequences. 

The American Municipal Association's I953 model home rule pro- 
vision,288 which became the template for home rule provisions adopted 
by several states in this period, exemplified the new approach. The 
provision dispensed with the hoary distinction between local and state 
matters on the ground that it improperly "shift[ed] largely political 
questions to the judicial forum for decision,"289 with the consequent 
risk that virtually all powers would be categorized as state concerns. 
In place of that distinction, the model provision proposed a distinction 
between home rule initiative and home rule immunity.290 Under the 
American Municipal Association plan, localities would be permitted to 
act on a wide array of issues of greater-than-local interest,291 but at the 
same time, states would have virtually unlimited powers of preemp- 
tion.292 Local government law scholar Jefferson Fordham, the archi- 
tect of the proposed measure, explained that the new framework would 
"give practical expression to genuine home rule policy without exalting 

282 MCGOLDRICK, supra note 277, at 3I7. 
283 Id. 
284 Id. 
285 Id. 
286 Id. 
287 See id. at 3i6-18. McGoldrick also suggested that the scope of home rule should vary with 

the size of the locality in question. Id. at 3 i8. 
288 FORDHAM, supra note 2 75. 
289 Id. at 20. 

290 See id. 
291 See id. at 20-2I. 
292 See id. at 20. 
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local independence in fixed geographical areas to the extent of materi- 
ally hampering the making of provision for effective organization and 
authority to perform needed governmental functions in the state."293 

To that end, the model provision granted localities the self- 
executing power to adopt any measure (with certain exceptions) that 
the state legislature could constitutionally delegate to them.294 No 
longer would the powers of the great cities be limited to matters of "lo- 
cal" concern. Those cities would now be free to remake their internal 
landscapes through new powers of urban renewal and to control activ- 
ity beyond their borders through enhanced powers to tax nonresident 
commuters, to regulate extraterritorially, and to annex outlying unin- 
corporated territory.295 In all of these ways, expanded home rule ini- 
tiative would increase an urban center's capacity to address the delete- 
rious effects of suburbanization. 

At the same time, the model provision would limit home rule im- 
munity to permit state legislatures to promote consolidation of central 
cities and their surrounding suburbs. Specifically, the model provision 
provided that, so long as a state legislated generally rather than spe- 
cially, its powers of preemption would be unlimited.296 This change 
would ensure that the state legislature could freely fashion the most 
sensible rules for the incorporation of new municipalities or the altera- 
tion of local boundaries, whether through annexation, consolidation, or 
dissolution.297 No longer would courts be able to cite the legal recog- 
nition of home rule as a limitation on the state's legislative power to 
promote, or even to force, annexations or consolidation in the face of 
suburban desires for separation.298 In this regard, the model provi- 

293 Id. at 6. 
294 See id. at i9. 
295 See id. at iI. The proposal did prevent cities from enacting private law, a limitation that 

attempted to respond to McBain's concern that each city would adopt its own common law of 
contracts, torts, or wills and trusts. See id. at 2I; MCBAIN, supra note 93, at 672. But the pro- 
posal sought to cabin this limitation: cities would retain home rule power to enact "private or civil 
law governing civil relationships . . . incident to an exercise of an independent municipal power." 
FORDHAM, supra note 275, at i9. The provision's commentary noted that tax measures, regula- 
tory measures, and various utility and service activities inevitably would affect civil relations and 
private interests, but that cities should be empowered to affect private interests in those ways. Id. 
at 2 I. In this spirit, Fordham's introduction to the model provision approved of recent state court 
decisions that had recognized a home rule power to impose an income tax on residents and non- 
residents alike, as well as other decisions that had authorized cities to exercise broad powers of 
urban redevelopment and renewal. Id. at I I. 

296 See FORDHAM, supra note 275, at 20. 
297 See id. at I4; see also Jefferson B. Fordham, Decisionmaking in Expanding American Ur- 

ban Life, 2I OHIO ST. L.J. 274, 280-8i (i960) (emphasizing the need for states to play a large role 
in such matters). 

298 This concern was a real one. Under the old home rule regime, some state courts had held 
that home rule - with its grant of power over "local" matters - prohibited state legislatures from 
empowering urban centers to act extraterritorially. Others deployed the distinction between mat- 
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sion's commentary noted that "to make a charter unit indestructible 
would be to permit a primary city to be ringed by insulated sub- 
urban cities without hope of genuine metropolitan integration being 
achieved."299 

In speaking the language of home rule, Fordham and other like- 
minded analysts favored what the model provision termed "metropoli- 
tan integration."300 They sought greater home rule initiative to make 
it easier for urban centers to control the land and residents that lay 
just beyond the urban core's border,301 and they sought to diminish 
home rule immunity so that states could consolidate fragmented re- 
gions against suburban wishes.302 Reformist attention was, in this re- 
spect, centered on challenging the legitimacy of the boundary lines that 
defined the territory over which local power - no matter its content 

was exercised.303 
Significantly, this new emphasis on overcoming the boundary prob- 

lem made a focus on the substance of local power much less relevant 
than it had been to the first wave of home rulers. There was little 
need to debate whether cities should be engaged in social service pro- 
vision or should strive for fiscal austerity. Rather, the key issue was 
whether the scope of a central city's power would encompass the rest 
of the metropolitan area. In this respect, the second wave of home rule 
reforms deemed the key question to be the optimal size of the "lo- 
cal."304 If one could only get the jurisdiction right, the locality would 
be free to decide its own fate as a largely autonomous entity.305 

ters of state and local concern to preclude state legislatures from empowering large cities to annex 
smaller ones. Some decisions even went so far as to cite home rule provisions as a reason to 
doubt the validity of consolidations between consenting localities. See NEIL LITTLEFIELD, 
METROPOLITAN AREA PROBLEMS AND MUNICIPAL HOME RULE 26-27, 32 (i962) (describ- 
ing these consequences of prior home rule regimes). 

299 FORDHAM, supra note 275, at I4-I5. 
300 Id. at I5. 

301 See id. at I4. 

302 See id. at I4-15. 
303 See Fordham, supra note 297, at 278 (discussing the possibility of a "conception of home 

rule as broad as a metropolitan region"). 
304 That reformers during this period had an expansive notion of the boundaries of the "local" 

is clear. The influential urban analyst Robert Wood began actively promoting consolidated met- 
ropolitan governments during this period, and in the i960s, one reform commission proposed a 
sweeping metropolitan consolidation that would reduce the number of extant local governments 
by eighty percent. See John J. Kirlin, Emerging Regional Organizational and Institutional Forms: 
Strategies and Prospects for Transcending Localism in the United States, in GLOBALIZATION 
AND DECENTRALIZATION: INSTITUTIONAL CONTEXTS, POLICY ISSUES, AND INTER- 
GOVERNMENTAL RELATIONS IN JAPAN AND THE UNITED STATES I07, I09-I I (Jong S. Jun 
& Deil S. Wright eds., i996) [hereinafter GLOBALIZATION AND DECENTRALIZATION]. 

305 Given its frankly metropolitan orientation, it is not surprising that the push for this second 
wave of home rule often accompanied a more direct push for flat-out metropolitan consolidation. 
Calls for metropolitan government and consolidation could be heard throughout the post-World 
War II era. See id. An important legal question of that time, moreover, asked what it would 
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C. Home Rule After the Second Wave: The Need for Centralization 

The decades from the i96os to the present saw a significant trans- 
formation in thinking about home rule. Though the new reformers 
were sympathetic to the second wave of home rule's effort to secure 
metropolitan integration, they had no use for the language of home 
rule. Instead, the state creature idea of local power that urban reform- 
ers had once struggled mightily to dislodge proved newly attractive to 
those modern analysts who saw themselves as sympathetic to the 
plight of the great cities. 

Two distinct sets of concerns gave rise to the challenge to the idea 
that home rule could be reconciled with effective metropolitan integra- 
tion. The first challenged the second-wave home rule proposals on the 
ground that basic tenets of political economy, traceable to Madison's 
contentions about the need for an extended republic, revealed the error 
of entrusting great power to local political jurisdictions. According to 
these analyses, political processes were most likely to be deficient at 
the local level. Had not the story of progressive triumph from thy 
New Deal through the Civil Rights Movement been one of struggle 
against problems engendered by too much deference to local control? 
For this reason, the second wave of home rule reform marked a step 
backward, insofar as its model provisions would diminish legal checks 
on local powers. 

This line of critique was best expressed in Terrance Sandalow's 
strong challenge to the second wave of home rule reform, set forth in 
the Minnesota Law Review in i964.306 Proceeding from the (contest- 
able) premise that American local government law already accorded 
localities considerable home rule initiative,307 Sandalow stressed the 
inherent deficiencies of local decisionmaking processes caused by the 
small size of localities.308 He argued that the expansive grants of ini- 
tiatory authority contained in second-wave home rule provisions, like 

mean for a metropolitan government - such as a large county - to be given home rule, if the 
cities and suburbs within it were retained and were afforded home rule themselves. Home rule, 
that is, was fast becoming synonymous with metropolitanism and, for that very reason, was run- 
ning into deep conceptual difficulties in light of the legal structure's continuing recognition of 
home rule at the sub-metropolitan level. See MICHELMAN & SANDALOW, supra note I 2i, at 
945-63 (discussing some of the points of legal conflict between home rule and metropolitan re- 
form.) 

306 Sandalow, supra note io, at 643. 
307 See id. at 652 ("Judicially imposed limitations on the initiative power, i.e., invalidations of 

the exercise of power by a home rule municipality in the absence of conflicting state legislation, 
have been relatively infrequent and of minor importance in undermining local autonomy."); id. at 
663 & n.87 (arguing that commentators had mistaken decisions invalidating local action on pre- 
emption grounds for decisions invalidating local action for lack of home rule powers of initiative). 

308 See id. at 709-I3, 7I7 (noting that local entities were both more homogeneous and more 
inclined to engage in governmental excesses). 
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the American Municipal Association's, would only "tend to deny the 
judiciary power to curb abuse of municipal authority."309 Home rule 
grants, in his view, should be limited to "local" matters, and courts 
should construe the term "local" narrowly, so that localities would not 
run afoul of "basic community values."'310 Novel powers, he added, 
were most likely to tread upon the basic values that he sought to pro- 
tect.311 In these ways, Sandalow reached back to the formerly discred- 
ited state creature idea. His approach clearly resonated with Dillon's 
Rule, which reflected a similar aversion to the exercise of "novel" mu- 
nicipal powers.312 He concluded by recommending that courts adopt 
the view that "a power which might be exercised by the legislature 
may reasonably be denied a municipal council because, for certain 
purposes, the municipality's political processes are less adequate than 
those at the state level."'313 

The second line of critique sprang from another source and enjoyed 
wider influence. Whatever the hopes of the second-wave home rulers 

309 Id. at 69i. As examples, Sandalow noted that the model provisions could empower central 
cities to exercise unilateral powers of annexation or extraterritorial regulatory authority - includ- 
ing powers to zone, plan, purchase, and condemn property beyond municipal boundary lines. 
Because cities would have no obligation to take account of neighboring interests, and because 
those interests were unrepresented in the city, Sandalow argued that such matters should be con- 
sidered of "statewide" concern. See id. at 692-707. Similarly, he argued that the model provisions 
would empower suburbs to exercise even greater land use authority than many of them already 
possessed, a phenomenon that might result in "land-use planning by each little hamlet in total 
disregard of the general welfare," id. at 702, and thus that the need for a state-local distinction 
was clear, see id. at 707. It should be noted that Sandalow's description of the ways in which the 
model provisions would invite dangerous exercises of municipal authority seemed to contradict 
his initial claim that judges had placed virtually no meaningful constraints on the scope of home 
rule initiative. Did not the asserted dangers of expansion he identified reveal that the scope of 
home rule initiative was in fact more limited than he had let on? If the scope was not more lim- 
ited, then Sandalow was actually arguing for the need to reduce the scope of home rule initiative 
and not simply the need to keep it confined within present parameters. If the scope was more 
limited, then home rule initiative was far narrower than he let on. 

310 Id. at 7I5; see also Frank I. Michelman, Terry Firma: Background Democracy and Constitu- 
tional Foundations, 99 MICH. L. REV. i827 (200I) (describing Sandalow's jurisprudence more 
generally). Sandalow also argued that the second-wave provisions potentially threatened local 
power. They required courts, in assessing the scope of local initiative, to determine not only 
whether a local action had been expressly authorized, but also whether it could be authorized, for 
the provisions permitted local governments to exercise only those powers, within certain defined 
bounds, that the state legislature could constitutionally delegate to them. As a result, he argued, 
the stakes for local power were much greater under such a regime than under preexisting provi- 
sions, under which courts would at most exercise a suspensive veto in invalidating local action 
and would not rule on a state's power to authorize the local action. See Sandalow, supra note 
306, at 7I5. It was a somewhat tortured argument, however. Unless one thought that there were 
or should be serious limitations on state legislatures' power to delegate authority to localities ex- 
pressly - a position that Sandalow did not defend - it is hard to see why the second-wave pro- 
visions would not simply make most local actions clearly lawful unless preempted. 

311 Sandalow, supra note Ia, at 7i8. 
312 See supra pp. 2 285-86. 
313 Sandalow, supra note Io, at 7I0. 
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had been, metropolitan fragmentation was on the rise. The local 
sphere too often appeared in the form of a parochial suburb eager to 
exclude the poor, or a dying inner city overwhelmed by supra-local 
market forces. With these images in mind, analysts concerned about 
suburbanization argued increasingly for frank recognition of the ine- 
quality that the recognition of local legal power engendered and, ac- 
cordingly, for a shift of power to a higher level of government. In do- 
ing so, their target was not the second-wave proposals for metropolitan 
integration - a goal not at all hostile to their own - so much as the 
new defenses of small-scale decisionmaking that were then being 
pressed. 

One such defense of decentralization emphasized the progressive 
possibilities that local power, especially urban power, presented. In an 
important i980 article, for example, Gerald Frug argued that cities 
provided a crucial counterweight to the increasing bureaucratization of 
modern mass society.314 To support his argument, he expressly con- 
trasted the legal powerlessness that Dillon's Rule imposed on great cit- 
ies in the late nineteenth century with the promise of local legal power 
that, in his view, failed efforts to secure home rule for the cities had 
represented.315 

A distinct "public choice" defense of decentralization emphasized 
the efficiencies that a market in places - a market of just the kind 
that suburbia supplied - would make possible.316 While Frug em- 
phasized the legal powerlessness of cities and the need to empower 
them anew, this public choice defense tended to emphasize the virtues 
of preserving the local legal autonomy that the current legal structure 
supposedly secured. Taking their cues less from de Tocqueville than 
from Tiebout,3 7 these analysts argued that metropolitan fragmentation 
promoted much-needed interlocal competition. Local legal autonomy 
made the market in places work, they argued, so efforts to promote re- 
gional consolidation or state control over local powers were suspect.318 

The new critics of home rule responded that each of these defenses 
of local power blinked reality. The best statement of this position ap- 
peared some twenty-five years after Sandalow's piece, in a pair of 
mammoth articles by Richard Briffault in the Columbia Law Re- 
view.319 Briffault first argued that the state creature idea of local 

314 See Frug, supra note 66, at i067-73. 
315 Id. at I I05-20. 
316 See, e.g., OSTROM ET AL., supra note I4; see also Laurie Reynolds, Intergovernmental Co- 

operation, Metropolitan Equality, and the New Regionalism, 78 WASH. L. REV. 93, I02-04 (2003) 

(describing the "public choice" argument for local control). 
317 See Charles Tiebout, A Pure Theory of Local Expenditures, 64 J. POL. ECON. 4i6 (1956). 
318 See Richard Briffault, Our Localism: Part II - Localism and Legal Theory, go COLUM. L. 

REV. 346, 349-56 (i990) (describing this argument for localism). 
319 Briffault, supra note 5; Briffault, supra note 3i8. 
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power, and thus local legal powerlessness, no longer obtained. To 
make the case, he noted that most states had adopted home rule provi- 
sions, which their courts had construed to give broad scope to local 
powers of initiative.320 He also pointed out that states had supple- 
mented home rule provisions with significant delegations of authority 
to regulate land use and other activity, and that the federal courts had 
themselves been quite deferential to local prerogatives.321 The result 
was that, as he put it, todayda, most home rule governments possess 
broad regulatory and spending powers."322 

Having rejected the claim that the sorry state of central cities could 
be attributed to their legal powerlessness, Briffault argued that the 
recognition of local legal autonomy created a problematic "structure of 
interlocal competition"323 rather than an efficient market in places. 
Economic realities made legally autonomous suburbs much better 
competitors than legally autonomous central cities.324 The suburbs, 
"particularly the more affluent ones," were primarily interested in 
"controlling growth and preserving the status quo," and localcl legal 
autonomy significantly empowered] them in this quest."325 By con- 
trast, central cities might "have autonomy in law, but their economic 
and political power in practice [was] shaped by private investment de- 

320 See Briffault, supra note 5, at io, I5-i6. 
321 The legal rules that Briffault identified as supplements to the general grant of home rule 

ranged from those concerning local governmental formation to those involving school financing 
and exclusionary zoning. For example, state law generally provided that a group of persons could 
establish a new municipality on unincorporated land merely by filing a petition that identified its 
boundaries; also, incorporated and unincorporated communities alike had considerable authority 
to resist annexation. See id. at 72-85. State law also entitled local communities, by and large, to 
treat their property tax bases as if they were for their exclusive use. See id. at i8-39. Further, 
states were reluctant to preempt the substantial local initiative that they had so willingly con- 
ferred. See id. at i6-i8 ("The significance of cases of head-to-head conflict in the overall picture 
of state-local relations and in determining the scope of local autonomy is overestimated.... 
[S]urprisingly few head-to-head legal battles with the states occur.... [S]tate legislatures avoid 
conflicts by devolving broad authority to localities and then declining to pass laws displacing the 
operations or policies of their local governments in critical areas of local decision making."). Fi- 
nally, the U.S. Supreme Court had itself valorized local legal autonomy in cases that rejected 
equal protection challenges to local exclusionary zoning measures and inequities in school financ- 
ing. See id. at 99-io9 (describing those cases). 

322 Id. at I5-i6. 
323 Briffault, supra note 3i8, at 4I5. 
324 See id. at 349, 352 (arguing that "local legal powers may be more adequately matched to 

local economic and social needs in the suburbs than in the cities," and that "[a]s a rule, local legal 
powers will be more effective in attaining the suburban goals of limiting growth and preserving 
formal autonomy than in attaining the central [cities'] goals of intergovernmental assistance and 
private investment"). 

325 Id. at 352. Briffault also stated that law's respect for localism enabled affluent suburbs to 
"retain local revenues and use them to maintain local schools, utilize their land-use authority to 
prevent unwanted local development and resist merger or absorption into poorer central cities or 
regional governments." Id. 
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cisions."326 As Briffault explained, "the principal constraint on local 
power is often not legal but economic: the limits of local resources and 
the structure of interlocal competition."327 A legal system that empow- 
ered local governments equally did not create a free market in places. 
It privileged the wealthiest suburbs at the expense of the poorest cities. 
This double-barreled critique led Briffault to conclude that the legal 
protection of localism 

reflects territorial economic and social inequalities and reinforces them 
with political power. Its benefits accrue primarily to a minority of affluent 
localities, to the detriment of other communities and [of] the system of lo- 
cal government as a whole. Moreover, localism is primarily centered on 
the affirmation of private values. Localist ideology and local political ac- 
tion tend not to build up public life, but rather contribute to the pervasive 
privatism that is the hallmark of contemporary American politics. Local- 
ism may be more of an obstacle to achieving social justice and the devel- 
opment of public life than a prescription for their attainment.328 

This diagnosis, in turn, generated a clear course of treatment: reclaim 
the state creature idea of local power that the turn toward home rule 
had displaced.329 

The force of these two lines of critique - one emphasizing the de- 
ficiencies of local decisionmaking processes, the other emphasizing the 
inequalities that local legal autonomy created - has endured. The re- 
sult is that local legal power has become - with few exceptions - the 
focal point of attack for those concerned with the spatial inequities 
characteristic of sprawl. Indeed, Roderick Hills concludes that it is 
now clear that it is all but impossible to reconcile a commitment to 

326 Id. at 35 I. 

327 Id. at 415. Briffault explained that "for big cities with serious social welfare and infrastruc- 
ture problems, straitened economies and traditionally high tax rates, the significance of formal 
legal power is particularly uncertain." Id. at 35 I. The power to retain locally generated revenue 
was of little help: "Big city revenue-raising authority is severely constrained by the cross-cutting 
pressures to hold taxes low enough to make the city attractive to businesses and affluent residents 
while keeping taxes high enough to fund essential infrastructure and social welfare programs." 
Id. Similarly, the power to zone proved to be no power at all. "Big city zoning authority," Brif- 
fault wrote, "is comparably affected by the need to assure the availability of land for new eco- 
nomic development." Id. In light of this analysis, the right to resist annexation obviously was of 
little use to central cities. They needed to retain people, not to exclude them. See id. 

328 Briffault, supra note 5, at I-2. 

329 See id. at 5 ("I urge scholars to give greater attention to the state as a political and legal fo- 
cal point in the system of local governments. New legal doctrines and governmental structures 
are needed to encourage state governments to take a state-wide perspective on local problems, to 
strengthen the states' role in overseeing local power and overriding parochial actions and to in- 
crease state accountability for local functions and for ameliorating interlocal wealth differences."). 
In that vein, Briffault critiqued numerous judicial decisions - from those upholding exclusionary 
zoning to those upholding inequitable systems of school finance - that lent credence to the home 
rule idea and gave short shrift to the view that local governments were, in the end, mere creatures 
of the state. See id. at i8-72. 
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decentralized power with the kind of reform that would check 
sprawl.330 The endemic tension arises, on this account, from the fact 
that local power, if actually freed, would likely be deployed for the 
most selfish of purposes. As Hills puts it, "local governments are less 
like Athens and more like Mount Laurel: rather than promoting delib- 
eration about public affairs, they promote anxious efforts by the sub- 
urban middle class to pursue low taxes, high property values, and ho- 
mogeneous neighborhoods through exclusionary zoning."'331 
Furthermore, he argues, "[t]he capacity of local governments to pro- 
duce transformative participation in politics . .. might depend on 
small size, economic and cultural homogeneity, and obsession with real 
estate values and tax rates.... Community building, sadly, might be 
critically related to the building of walls."332 Accordingly, the inevita- 
bility of "parochial localism" means that the only effective reform solu- 
tion is "Leviathan - a single metropolitan government that preempts 
the parochial actions of warring local governments, replacing them 
with a single rational scheme for land use, local taxation, and the pro- 
vision of governmental services."333 Hills's conclusion thus presents a 
fine summary of current thinking: "lovers of local government. .. are 
going to have to make a tough choice between direct political partici- 
pation that local governments facilitate and the social inequality and 
parochialism that local governments also seem to promote."334 

V. How To RECLAIM HOME RULE To COMBAT SPRAWL 

To see why the stark choice between Leviathan and local self- 
government is not necessarily the one we face, it is helpful to return 
to the initial home rulers' view of state-local legal relations. Those 
reformers believed that local legal autonomy was a fiction. The effort 
to achieve it diverted attention from the hard work of defining the 
city's proper place in the broader, state-created legal framework. In 
other words, there was no single home rule ideal. There were only 
conflicting home rule proposals - whether old conservative, adminis- 
trative, or social - that reflected different views of what a well- 
functioning city should be doing within the framework of state law. 
Local governments did not naturally incline toward certain policies. 
Instead, state law structured them to govern in certain ways rather 
than in others. 

330 Roderick M. Hills, Jr., Romancing the Town: Why We (Still) Need a Democratic Defense of 
City Power, I I3 HARV. L. REV. 2009, 2009 (2000) (reviewing FRUG, supra note 3). 

331 Id. (footnotes omitted). 
332 Id. at 20II. 
333 Id. at 2009-I0. 

334 Id. at 20I I-I2. 
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At the same time, however, these early urban reformers did not be- 
lieve that home rule was a meaningless concept. Within their own his- 
torical context, they all agreed that the state creature idea of local 
power - in which the scope of local power was determined by par- 
ticularized state legislative commands - was not home rule and was 
not desirable. In this respect, their position was a subtle one. They 
did not seek home rule to free cities from their states. They sought to 
situate cities within the state legal structure to enable them to take a 
lead role in responding to the urban crisis in ways that had previously 
been foreclosed. 

This lost but once-dominant way of thinking about home rule 
should prompt us to be suspicious of the now-standard claim that local 
governments have secured legal autonomy. It should also prompt us to 
be suspicious of the view that the only effective alternative to home 
rule - understood as local legal autonomy - is the kind of centraliza- 
tion that reformers usually advocate: consolidation or two-tier region- 
alism. The older struggle for home rule suggests a space between the 
twin poles of local autonomy and the regional Leviathan. Within this 
middle space, the way in which American local government law sub- 
stantively configures local power - and thus what each side in the 
debate over sprawl calls home rule - is of primary concern. 

With this concern in mind, the next sections explain how current 
state law grants of, and limits on, local power combine to cast legal 
doubt on local efforts to curb sprawl. These sections show how these 
grants and limits work together to make isolation an attractive strat- 
egy for the winning jurisdictions and to make interlocal fiscal competi- 
tion necessary for jurisdictions at the margin. As a consequence of 
these grants and limits, moreover, investment in promoting regional 
equity "naturally" becomes the exclusive concern of higher levels of 
government. It is problematic, therefore, to conceive of the current 
"structure of interlocal competition" as the inevitable, extralegal by- 
product of the present legal regime's respect for local legal power. A 
legal structure that so obviously substantively shapes, and thus con- 
strains, local legal power's capacity to respond to sprawl is not a natu- 
ral means of respecting it. Thus, such a legal structure - which has 
left local governments largely unable to stop sprawl, to reduce interlo- 
cal inequity, or to build up public life - should itself be ripe for cri- 
tique on home rule grounds. 

This is not to say that the current legal regime is problematic solely 
because it frustrates cities and suburbs in their pursuit of anti-sprawl 
policies that they now perceive to be in their interest. Some cities and 
suburbs do attempt to enact such policies on their own. And, as sub- 
sequent sections show, state law does often cast legal doubt on these 
actions. But state law also structures a local community's very con- 
ception of its interest, through the grants and limits it confers and im- 
poses. Within the current legal structure, cities and suburbs alike have 
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incentives to pursue policies that exacerbate sprawl and to avoid ones 
that would not. That structure, however, could be altered to change 
those incentives. Thus, while the current package of grants and limits 
that is usually thought to confer home rule operates to constrain locali- 
ties from furthering the anti-sprawl agenda, a different one that also 
could be understood to confer home rule might expand both their in- 
terest in achieving it and their capacity to do so. 

In making the case for this alternative regime, the remainder of this 
Article tracks the basic approach to the reformation of American local 
government law that informed the movement for home rule a century 
ago. The purpose of this regime is not to free local power, but neither 
is it to erase it or to confine it to a sphere unrelated to the problems 
that occasion the demand for anti-sprawl reform. Rather, this Part ar- 
gues for a particular idea of home rule, albeit one that is substantively 
distinct from the one that now prevails. 

Section A emphasizes the costs of the standard approach to anti- 
sprawl reform and the benefits of a legal structure that would seek to 
engage local power in the reform effort. It explains how a decentral- 
ized system can create beneficial opportunities for policy experimenta- 
tion and generation in one jurisdiction that, once adopted, can shape 
the preferences of both higher-level institutions and neighboring juris- 
dictions. Such a system might also provide fora for generating the 
kind of civic capacity that political scientists increasingly believe nec- 
essary for effective social reform movements to sustain themselves. 
For these reasons, section A argues that reformers' standard focus on 
overturning the current legal structure's recognition of home rule, un- 
derstood as local legal autonomy, is problematic because of the support 
for centralization - and the skepticism about the value of local gov- 
ernmental power - that it engenders.335 That is not to say that, all 
things considered, the standard approach to anti-sprawl reform is infe- 
rior to the more decentralized approach set forth here. Rather, it is 
to say that the necessitarian portrayal of the conflict between home 
rule and anti-sprawl reform overlooks a viable alternative with 
distinct advantages. 

The remainder of this Part then shows how the supposedly vocalist 
legal structure that state law now establishes actually makes it difficult 
for cities and suburbs to engage in the kind of experimentation with, 

335 In doing so, this section does not argue that a decentralized system better enables current 
residents to satisfy their preexisting, internally derived preferences by establishing a market in 
places and an opportunity for exit. See generally ROBERT NOZICK, ANARCHY, STATE, AND 
UTOPIA 297, 309-I2, 3i6-I7, 320-23, 329-3I (I974) (setting forth a model local governmental 
system that emphasizes responsiveness to preferences and ease of exit); Tiebout, supra note 3I7 
(making a similar argument in the context of public finance economics). Nor does it contend that 
there is an intrinsic value to participation that must be honored. 
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and generation of, policies that would promote a more compact, inclu- 
sive, and equitable form of development. Section B highlights and 
challenges the often-overlooked limits on local initiative authority that 
state law now imposes. It details how the current law construing the 
scope of express home rule provisions frustrates local anti-sprawl ef- 
forts, such as attempts by localities to enact antidiscrimination and in- 
clusionary zoning ordinances. It also explains how these express home 
rule measures should be amended to overcome these problems. Sec- 
tion C concludes by examining several state law grants of local power 
that are generally thought to be key components of the home rule, 
broadly understood, that cities and suburbs supposedly enjoy. It 
shows that these grants - in particular, those that grant a local gov- 
ernment the right to resist annexation, the right to engage in exclu- 
sionary zoning, and the right to keep its property tax base for itself 
constrain local efforts to experiment with policies that would make lo- 
cal governments important actors in the effort to combat sprawl. It 
then offers some examples of ways to change these entitlements with- 
out dramatically limiting local legal power in the way that advocates 
of consolidation or two-tier regionalism often claim is necessary. 

A. The Advantages of Retaining a (Different) Space for Home Rule 
and the Costs of Consolidation and Two-Tier Regionalism 

As advocates of consolidation and two-tier regionalism must con- 
cede, policy choices remain even after local power has been limited. 
For example: How much and what kind of housing should be built? 
And where? How many and what kind of roads and other modes of 
transportation should be constructed? And where? It is critical, there- 
fore, to ask: would a larger entity resolve these questions in a way that 
would be more congenial to advocates of regional equity and oppo- 
nents of suburban sprawl simply because that entity would be ac- 
countable to a larger constituency? 

The fact that it would be more difficult for the wealthy to exit the 
relevant political jurisdiction is a reason to conclude that a larger en- 
tity would be preferable. So is the fact that the problem of individual 
localities' holding out from efforts to forge interlocal cooperation 
would, by definition, vanish. Nevertheless, there are reasons to be 
skeptical of a spatial fix that seeks to solve the problems associated 
with sprawl by getting the jurisdiction "right." 

It is questionable, for example, whether expanding existing central 
city boundary lines would do much to alter current patterns of growth. 
Such a change would permit the newly regionalized governmental en- 
tity to "capture" a larger tax base than is now available to central cit- 
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ies.336 Intraregional sprawl, however, may prove no less problematic 
than interlocal sprawl. Indeed, the current census not only depicts 
continued outward sprawl within regions, but also shows that devel- 
opment within central cities is moving to the fringes.337 Even if local 
boundaries expand, socioeconomic segregation and problematic low- 
density development might well persist within the new lines.338 Alter- 
natively, it might occur beyond them. There is already evidence that 
new development is spreading most rapidly outside the boundaries of 
existing metropolitan regions.339 To the extent that part of the anti- 
sprawl agenda is to stop a development pattern that necessitates car 
travel, fosters social isolation, and impedes socioeconomic mixing, the 
fact that an expanded local boundary would capture a suburban tax 
base now unavailable to central cities hardly seems sufficient. Captur- 
ing suburban growth does little, in and of itself, to tame these trends. 

And while an enlarged boundary would ensure that regional policy 
would be made by a government accountable to a regional constitu- 
ency, this shift in scale may not make it any easier to adopt policies 
that would combat sprawl. In many metropolitan areas, a majority of 
residents do not live in central cities. It is not clear, therefore, that in- 
creasing the jurisdictional scale would be a political silver bullet for 
those concerned about the ways in which the protection of local legal 
autonomy privileges suburban interests. Such an increase in scale 
might only entrench the power of constituencies that oppose anti- 
sprawl policies. As one commentator has recently observed: 

[I]t is by no means clear that transforming multiple jurisdictions into a 
single regional one would reduce racial or class tensions. Indeed, the dis- 
placement of multiple jurisdictions with a single regional one would allow 

336 See RUSK, supra note 41, at 20-2I (emphasizing the importance of central cities' "captur- 
ing" suburban growth to promote regional equity, but citing as successes many Southwestern cit- 
ies that are hardly models of alternatives to sprawl). It is not always the case, however, that ex- 
panding central cities' boundaries would expand their tax bases on a per capita basis. For 
example, the comparatively tiny city of South Tucson lies just beyond the limits of Tucson, and it 
is one of the poorest municipalities in the region. 

337 See generally EDWARD L. GLAESER & JESSE M. SHAPIRO, CTR. ON URB. & METRO. 
POL'Y, BROOKINGS INST., CITY GROWTH AND THE 2000 CENSUS: WHICH PLACES GREW, 
AND WHY (2ooi), available at http://www.brookings.edu/dybdocroot/es/urban/census/whygrowth. 
pdf. 

338 Interestingly, virtually all of the cities with populations greater than ioo,ooo that experi- 
enced high rates of growth in the last decade are located in the South, the Southwest, or the West, 
and many of them have characteristics associated with stereotypical suburbs: they are car- 
dependent, rather than pedestrian-friendly; they have a sprawling pattern of development rather 
than a dense one; and they have service-based economies. Id. at 2, I I. 

339 See Peter Gordon & Harry W. Richardson, The Geography of Transportation and Land Use, 
in SMARTER GROWTH: MARKET-BASED STRATEGIES FOR LAND-USE PLANNING IN THE 
2 IST CENTURY 27, 32 (Randall G. Holcombe & Samuel R. Staley eds., 200I). 
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a regional minority ... more readily to be outvoted in the selection of par- 
ticular local public goods and services.340 

In sum, it is not clear that substance and scale have some natural cor- 
respondence. 

In this regard, recall how the early home rule movement compli- 
cated notions of what the "local" was and what the "state" was.341 
Within a few decades, the old conservatives had transformed the state 
from the guarantor of the privatist tradition into the enemy of that 
tradition. Suddenly, it was the city that would uphold traditions of 
prudence and probity. Within a few more decades, advocates of the 
social city had reconceived these institutions yet again. The city was 
now the hope for those committed to the vigorous exercise of public 
power, while the state had once again assumed the role of protector of 
privatism. 

This history suggests the wisdom in the geographer David Har- 
vey's recent observation that a "common error of both analytical un- 
derstanding and political action arises because we all too often lock 
ourselves into one and only one scale of thinking, treating the differ- 
ences at that scale as the fundamental line of political cleavage."342 He 
suggests that the standard emphasis in political debate on the need to 
shift the scale at which important policy decisions are made is much 
too narrow, and that "[w]e need to think ... about differentiations, in- 
teractions, and relations across and within scales."343 This way of 
thinking, he argues, would entail conceiving of the question of scale as 
a "both/and" rather than an "either/or" proposition.344 In the present 
context, that would mean considering the role that local power itself 
might play in the anti-sprawl reform effort, rather than assuming that 
such an effort requires a choice between the state or region, on the one 
hand, and the local, on the other. From this alternative perspective, 
the potential limitations of the standard approach to anti-sprawl re- 
form extend beyond demographic and political calculations of the kind 
discussed above in two principal ways. 

First, the standard approaches to combating sprawl overlook the 
important role that more local institutions might play in generating - 
and then exporting, both horizontally and vertically - innovative sub- 
stantive policies. In other words, even assuming the existence of the 
political will for some change of the current legal structure, there 

340 Clayton P. Gillette, Regionalization and Interlocal Bargains, 76 N.Y.U. L. REV. i90, i96 
(200I). 

341 See supra Part III, pp. 2277-332. 

342 DAVID HARVEY, SPACES OF HOPE 79 (2000). 
343 Id. 
344 Id. ats I. 
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might be important benefits to retaining a large role for local imple- 
mentation and policy development. 

The logic behind this conclusion is that, even though bounded enti- 
ties do risk being at once too insular and too expansive, boundaries 
can give rise to policy arenas that might not otherwise be available.345 
In a range of policy areas, analysts have begun to recognize that effec- 
tive, generalizable policy solutions often are best revealed through con- 
sideration of broad problems within a local context. Working out a 
problem in a more localized setting can expose potential solutions that 
more abstract consideration of the problem would not identify.346 The 
more that institutional design aims to ensure an ongoing means of dis- 
covering solutions, therefore, the more that local governments - cities 
and suburbs alike - would seem to be critical agents of reform.347 

There are already some signs of the role that smaller communities 
can play in devising generalizable policy innovations. Local policies 
that break with the stereotyped image of the wealthy suburb or the 
hapless central city often arise because of "social contagion ... among 
decision makers otherwise uncertain about how to proceed,"348 and not 
merely in response to the isolated lobbying efforts of particular, inter- 
nal urban interest groups. Cities often "look to each other to define 
appropriate policies and models of governance."349 Each city is "sensi- 
tive . . . to political developments in other cities."350 An innovation's 
appearance in one city increases the likelihood of its appearance in an- 
other, precisely because it has now become a concretely available pol- 

345 See id. at 201-04; Michael C. Dorf & Charles F. Sabel, A Constitution of Democratic Ex- 
perimentalism, 98 COLUM. L. REV. 267, 3 I6-22 (I998); cf. HARVEY, supra note 342, at 40, 50-5I. 

346 See CARMEN SIRIANNI & LEWIS FRIEDLAND, CIVIC INNOVATION IN AMERICA: 
COMMUNITY EMPOWERMENT, PUBLIC POLICY, AND THE MOVEMENT FOR CIVIC 
RENEWAL (200I) (surveying examples and advantages of locally based reform efforts); Joshua 
Cohen & Joel Rogers, Power and Reason, in DEEPENING DEMOCRACY: INSTITUTIONAL 
INNOVATIONS IN EMPOWERED PARTICIPATORY GOVERNANCE 237, 238-40 (Archon Fung & 
Eric Olin Wright eds., 2003); Dorf & Sabel, supra note 345; DeWitt John et al., Remapping Feder- 
alism: The Rediscovery of Civic Governance in the United States, in GLOBALIZATION AND 
DECENTRALIZATION, supra note 304, at 84, 89-96, I02-05. 

347 It is possible, of course, that some other local institution could be created and empowered to 
assume this experimentalist function, but there is no reason to rule cities and suburbs out a priori. 
Indeed, Clarence Stone and others have argued that cities are particularly good sites for building 
civic capacity precisely because they are local general-purpose governments. See CLARENCE N. 
STONE ET AL., BUILDING CIVIC CAPACITY: THE POLITICS OF REFORMING URBAN 
SCHOOLS I56 (200I) ("In this institutionalization [of civic capacity] there is no substitute for gov- 
ernment - the general-purpose government of the municipality. Heads of general government - 

that is, mayors - have access to the media in a way that narrow-purpose governments do not.... 
Mayors are generalists, and as a consequence, must be involved in the promotion of broad-scale 
civic action."). 

348 Molotch, supra note 2i, at i76-77. 
349 Isaac Martin, Dawn of the Living Wage: The Diffusion of a Redistributive Municipal Policy, 

36 URB. AFF. REV. 470, 472 (200I). 
350 Id. 

This content downloaded from 141.211.4.224 on Wed, 09 Sep 2015 03:15:24 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


20031 RECLAIMING HOME RULE 234I 

icy option.351 The living wage movement, for example, has gained 
traction in certain places through just this kind of interlocal process.352 
Of course, this same phenomenon works in both directions: the ten- 
dency of localities to copy one another helps explain the nationwide 
similarity among local zoning codes. The key point, however, is that 
local policies frequently migrate. 

Second, the smaller size of local institutions provides an opportu- 
nity for building the kind of "civic capacity" that some political scien- 
tists increasingly perceive to be necessary to solve seemingly intracta- 
ble public problems. Proponents of this view build on the idea that 
social capital is an important precondition for effective collective prob- 
lem solving among individuals.353 They note, however, that social 
capital usually refers to the norms of trust and reciprocity that arise 
from relatively small-scale interpersonal interactions; those interactions 
are often far removed from the domain of politics and public govern- 
ance.354 Civic capacity, by contrast, 

is about various sectors of the community coming together in an effort to 
solve a major problem. On occasions when city hall, business elites, and 
labor unions combine efforts to redevelop downtown or build a new con- 
vention center, a community's civic capacity has been activated. When a 
wide alliance develops enough of a common understanding to work in 
concert to reform urban education, civic capacity has been activated - 
but the target is human rather than physical development.355 
By shifting focus from interpersonal to political relations, these 

analysts identify sub-state decisionmaking institutions, especially local 

351 Id. at 472 ("[T]he federal system not only constrains but also enables redistributive policy 
making at the city level, by allowing advocates of progressive policies to piggyback on successes 
in other cities."). Martin emphasizes the role of national policy networks in promoting such inter- 
local diffusion. Id. at 482-go. He also acknowledges, however, that such diffusion may be better 
understood as copying the newest policy fad than as a process of deliberative, social learning. See 
id. at 477 (explaining that, with little information about which policy to pursue, localities often 
"select policies based on cultural conformity rather than economic imperatives," and that "they 
will tend to imitate policies that are highly 'legitimate,' meaning that they have wide currency 
and are deemed acceptable by other policy makers"). 

352 See id. at 473-75 (chronicling the movement's success at the municipal level). The living 
wage movement has had much less success at the state or national level, however, and some states 
have recently stripped localities of the authority to adopt such policies. See, e.g., New Orleans 
Campaign for a Living Wage v. City of New Orleans, 825 So. 2d io98, iioo (La. 2002). Questions 
also remain about localities' authority to enact living wage laws even in the absence of state pre- 
emption. See id. at i io8-io (Calogero, J., concurring in the judgment). 

353 See OLIVER, supra note 54, at 6 (distinguishing between civic capacity and social capital), 
STONE ET AL., supra note 347, at 4-7 (same). See generally ROBERT PUTNAM, BOWLING 
ALONE (2000) (setting forth the case that social capital is important to democracy). 

354 See OLIVER, supra note 54, at 6; STONE ET AL., supra note 347, at 6 (citing Robert Put- 
nam's discussion of "trust" and "reciprocity"). 

355 STONE ET AL., supra note 347, at 4; see also OLIVER, supra note 54, at 6. 
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governments, as likely arenas for generating civic capacity.356 Thus, 
an approach to anti-sprawl reform that emphasizes the role that locali- 
ties themselves can play, through the exercise of their own powers, has 
the potential to generate a degree of ongoing commitment that other- 
wise might never emerge or might quickly dissipate. 

These observations about the potential benefits of retaining a space 
for the exercise of significant local legal power have particular rele- 
vance to current debates over reforming American local government 
law to limit sprawl. The conventional anti-sprawl critique of home 
rule rests on a fairly sharp, and even crude, distinction between central 
cities and their suburbs. Yet such a sharp divide is inaccurate. There 
are many kinds of cities and many kinds of suburbs,357 and that vari- 
ety strengthens the argument for approaching anti-sprawl reform in a 
way that would ensure a substantial role for localities in the effort. 

Some cities were, until recently, enjoying boom times during which 
their main concern was arguably preserving affordable housing, rather 
than generating new office development or upscale living accommoda- 
tions. Indeed, in some regions, the central city might be a donor locale 
in a regional tax revenue-sharing scheme.358 At the same time, not all 
suburbs are succeeding. Many outlying suburbs are feeling the infra- 
structure strains of rapid development and have been built up in ways 
that make it difficult for them to sustain current growth rates.359 
These suburbs' focus may be on how to manage explosive immigra- 
tion. Other suburban communities are in transition and are currently 
some of the nation's most socioeconomically diverse jurisdictions.360 
These communities may need to focus on maintaining their present 
equilibrium and preventing "tipping" in the direction of either a 
downward spiral or, alternatively, near-total gentrification. 

These variations within the categories "city" and "suburb" under- 
score the potential benefits of an approach to anti-sprawl reform more 

356 OLIVER, supra note 54, at 209-I I (identifying the medium-sized city with a fair degree of 
socieconomic diversity as a proper institution for generating civic capacity partly because a larger 
entity's government would be too distant from too many of its inhabitants); STONE ET AL., supra 
note 347, at I49-56 (focusing on the role of the city, rather than the state or the nation, in building 
civic capacity for urban school reform); see also SIRIANNI & FRIEDLAND, supra note 346, at 8- 
26 (emphasizing the importance of building up civic capacity in local communities as a means of 
promoting progressive reform objectives). 

357 See generally MYRON ORFIELD, AMERICAN METROPOLITICS: THE NEW SUBURBAN 
REALITY 23-48 (2002). 

358 See MYRON ORFIELD, METROPOLITICS: A REGIONAL AGENDA FOR COMMUNITY 
AND STABILITY 87 (I997) (describing Minneapolis's role as a donor jurisdiction under a regional 
revenue-sharing plan). 

359 See ORFIELD, supra note 357, at 4I-44. 
360 See generally WILLIAM H. FREY, MELTING POT SUBURBS: A CENSUS 2000 STUDY 

OF SUBURBAN DIVERSITY (200I) (describing diversity within suburban areas of metropolitan 
regions). 
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sympathetic to local power. Such an approach would permit different 
local communities to pursue legal responses more tailored to the condi- 
tions that each faces, assuming a general commitment on the part of 
all localities to attend to the social costs of sprawl or a general state- 
decreed policy to that effect. The variations between cities and sub- 
urbs, and among different localities in each category, also suggest that 
there now exists a diverse array of sites through which problems with 
the current pattern of development may be perceived and through 
which promising solutions may be further developed. In other words, 
the very fact that so many communities seem to be experiencing such 
disparate sets of burdens and, in some places, unanticipated benefits 
suggests the potential advantages of an approach to reform that would 
make use of these local sites of action. 

The diversity among cities and suburbs also suggests the potential 
dangers of an approach to anti-sprawl reform that would do little more 
than assign greater decisional power to a new set of supra-local deci- 
sionmakers. The tendency for central entities to see problems through 
a narrow lens often renders variation invisible. The result is often a 
form of central planning that is stultifying and unconnected to the 
more locally lived experience.361 

As a result, both consolidation and two-tier regionalism are poten- 
tially problematic means of bringing about anti-sprawl reform. Each 
would disable a diverse range of communities from working on the 
critical problems that confront their region. In doing so, each would 
limit opportunities for learning both at the center of the system and 
within its constituent parts. Such approaches also would ignore prom- 
ising arenas for generating the kind of civic commitment that would 
seem needed to sustain the anti-sprawl reform project. Instead, civic 
commitment would have to be mobilized on a regionwide scale. There 
are reasons to believe that such mobilization would be particularly 
difficUlt.362 

It bears emphasis, in this regard, that the evidence that a bottom- 
up approach to public learning among localities can work is not lim- 
ited to cases in which one locality adopts a policy that a neighbor then 
copies. Reforms that originate at the local level also have the capacity 
to alter the central frameworks within which local power is ultimately 
exercised. In Massachusetts, for example, local governments have 
worked together to generate proposals for changing state law to ex- 
pand local capacity to tackle problems related to sprawl and afford- 

361 See generally JAMES SCOTT, SEEING LIKE THE STATE (i999). 
362 Cf Richard L. Revesz, Federalism and Environmental Regulation: A Public Choice Analy- 

sis, 15 HARv. L. REV. 553 (2Q0I) (emphasizing the public choice problems that higher scales of 
government pose for mobilization by environmentalists). 
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able housing.363 Similarly, organizing efforts that have begun by fo- 
cusing on the adoption of a local policy - such as the campaign in 
San Antonio for an innovative city-funded job training program 
have occasioned some of the most effective statewide campaigns for re- 
shaping intra-metropolitan relations.364 

Nonetheless, this Article does not offer this defense of the often- 
ignored advantages of jurisdictional fragmentation to support the view 
that localities will spontaneously undertake voluntary actions to curb 
sprawl. Simply imploring local governments to use the local legal 
autonomy that they supposedly now possess is not a strategy for over- 
coming a legal structure that has produced the problems that beset 
metropolitan regions today; on the contrary, it is a means of legitimat- 
ing it. Advocates of a voluntary approach to regional reform - that 
is, those who favor what they term "regional governance" rather than 
"regional government" - too often miss this point. They too often 
take the current legal structure to be an empty backdrop against 
which local governments can choose whether to cooperate with one 
another to combat sprawl.365 The background rules of state law, how- 
ever, do not operate in this passive fashion. 

On this point, too, we can learn much from the early home rulers. 
They were acutely interested in using local power to transform higher- 
level politics. Indeed, Frederic Howe contended that the city should 
be an "experiment station" for not only the nation but also the 
world.366 Importantly, early home rulers were also aware, in a way 
now too often forgotten, that the rules that constitute local power help 
determine the kind of experiments local governments may undertake. 
The present state law rules cannot be taken as given. Rather, they 
may need to be changed to open up possibilities for the exercise of lo- 
cal power along currently foreclosed substantive lines. 

Thus, the key question is not, as the standard critique of home rule 
would have it, whether local legal autonomy should be preserved or 
undermined. There exists no such local legal autonomy to be pre- 
served or undermined. The key question is whether we should seek 
the kind of legal reform that would engage local power in combating 

363 For example, advocates of the Massachusetts Community Preservation Act - which allows 
local governments to impose property taxes above current state law limits for the purpose of 
generating revenue to build affordable housing, undertake historic preservation, or provide open 
space - generated support by having localities file home rule petitions that individually 
sought the powers that the act would confer. See Community Preservation Coalition, Home 
Rule Petition Consistent with the Massachusetts Community Preservation Act, http://www. 
environmentalleague.org/Issues/Preservation/Homerule.htm (last visited May 3, 2003). 

364 See MARK R. WARREN, DRY BONES RATTLING: COMMUNITY BUILDING To REVI- 
TALIZE AMERICAN DEMOCRACY 72-97 (200I). 

365 See supra pp. 2270-7I. 

366 HOWE, THE CITY, supra note 203, at 303. 
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sprawl or the kind that would render cities and suburbs mere bystand- 
ers in that effort. 

The following sections explain more concretely what it would mean 
to pursue the former approach. They consider how state law's imposi- 
tion of limits and recognition of entitlements together substantively di- 
rect the ends toward which local power may be put. They also explain 
how this package of limits and grants could be changed to promote the 
ends of anti-sprawl reform without consolidating local governments or 
confining their powers to matters of concern only to local residents. 

B. Challenging the Substance of Present Limits 
on Home Rule Initiative Power 

The familiar argument is that American local government law's 
broad grants of local initiatory power render claims of local legal pow- 
erlessness hollow. If local governmental initiatory power is already 
protected - that is, if local control over the police power is currently 
treated as "sacrosanct"367- then the failure of local governments to 
act in useful ways confirms the need to limit local legal power. In fact, 
however, state law limits local initiatory power in ways that (whether 
intentionally or not) promote a problematic vision of local power. 
Thus, the very policies that occasion the sprawl that reformers typi- 
cally attribute to law's solicitude for local control arise in part from 
law's hostility to it. For one concerned about spatial inequality, 
sprawl, and the like, these limits require challenge in much the same 
way that older definitions of the "local" - such as those that excluded 
a city's power to establish a founding charter or to control tax policy 

were challenged by urban reformers more than a century ago. 
The point of emphasizing these limits is not to show that local gov- 

ernments lack independent discretionary power under current law. 
Indeed, our home rule tradition is often invoked to uphold the local 
right to engage in sprawl-generating policies aimed at preserving local 
homogeneity.368 Rather, the point is that local governments character- 
istically have certain substantive powers of initiative but not others. 
Current law is for this reason best understood as itself producing (or 
perhaps reflecting) a substantive idea of local power, rather than pro- 
tecting local legal autonomy as such. 

Current law produces a vision of local power that privileges the 
right of a local government either to promote private development that 
favors "exchange values" over "use values"369 or to prevent develop- 

367 See, e.g., Norris, supra note 5, at 566. 
368 See generally Briffault, supra note 5, at i7-82 (describing decisions upholding exclusionary 

zoning and inequitable school funding regimes by invoking the importance of local autonomy). 
369 JOHN R. LOGAN & HARVEY L. MOLOTCH, URBAN FORTUNES i (i987); see also Harvey 

Molotch, The City as a Growth Machine, 82 AM. J. Soc. 309, (i976). 
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ment that undermines exclusivity. It is also surprisingly hostile to in- 
terlocal efforts to address sprawling development patterns through co- 
operative arrangements. The result is that current law often places the 
kinds of policies that would reduce sprawl - requiring forms of regu- 
lation, as many of them do, that promote neither exchange value nor 
exclusivity and that depend upon significant degrees of interlocal co- 
operation - beyond the sphere of local control. The antinomy be- 
tween anti-sprawl policymaking and local legal power, therefore, is in 
significant part the result of the particular limits that state law places 
on local powers of initiative. 

These limits are legion, even if under-studied. They often arise 
from taxpayer revolts, or homebuilders associations' efforts to harness 
state governmental power on their behalf. The express state constitu- 
tional prohibitions on local taxing authority - such as California's 
Proposition I3370 - are perhaps the best-known. Indeed, some have 
faulted Proposition 13's restrictions on local property taxation for hav- 
ing induced a destructive interlocal scramble for commercial property, 
and the resulting sales tax revenue that promotes the kind of sprawl- 
ing, zero-sum development pattern that many critics of home rule find 
problematic.371 

Other state law limits are no less important, though they are less 
visible. State zoning enabling acts, for example, are usually touted as 
prime sources of local legal autonomy.372 These statutes often contain 
limits, however, that structure local land use power in ways that make 
it extremely difficult to restrain sprawling development. Such limits 
often render local master plans unenforceable, thereby making city 
planning efforts less-than-meaningful pursuits.373 They also have been 
held to preclude local governments from imposing development mora- 
toria that would make effective planning possible.374 Several zoning 
enabling acts, moreover, provide for such an early vesting of private 
property rights that it is difficult in practice "to correct past zoning 
mistakes," or to alter a town's self-conception in light of new informa- 
tion about what kind of zoning helps to make communities livable.375 

370 CAL. CONST. art. 13A. 
371 See Jonathan Schwartz, Prisoners of Proposition I3: Sales Taxes, Property Taxes, and the 

Fiscalization of Municipal Land Use Decisions, 7I S. CAL. L. REV. i83, i84-86, I97-205 (I997). 
Of course, prohibiting local taxation altogether arguably would reduce this distortion as well, 
though some alternative source of local revenue would then be needed. 

372 See, e.g., Jackson, supra note 23, at i87; Flint, supra note 3i, at 233. 
373 See Joel S. Russell, Massachusetts Land-Use Laws - Time for a Change, LAND USE L. & 

ZONING DIG., Jan. 2002, at 3, 4. 
374 See, e.g., Naylor v. Township of Hellam, 773 A.2d 770, 776 (Pa. 200I). But see id. at 777 

(noting that other states have upheld such authority). 
375 See Russell, supra note 373, at 4. Russell focuses on Massachusetts but notes that other 

states have imposed similar limits. Id. 
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Similarly, while every state authorizes its localities to enter into in- 
terlocal agreements, these express legislative authorizations contain 
important limitations on their utility. For example, California author- 
izes its legislature to permit localities to enter into interlocal revenue- 
sharing agreements, but it requires that separate referenda be held to 
ratify such agreements.376 The consequence is that the power is a dif- 
ficult one to use.377 Indeed, in response to this problem, efforts have 
been made to change California law to authorize approval of such 
agreements by a supermajority of local elected officials.378 

There is no need to canvass the innumerable direct state law limi- 
tations on local initiatory power that have similar preemptive conse- 
quences. One can get a sense of their scope - and the significant role 
that they play in substantively shaping local power - simply by ex- 
amining their inscription in the very grants of initiatory power that 
state constitutional and statutory home rule provisions themselves set 
forth. 

i. How the Grant of Home Rule Initiative Itself Limits Local 
Power. - The grant of home rule initiative is usually thought to re- 
flect the public's desire to empower local governments to respond to 
problems without having to seek specific state statutory authoriza- 
tion.379 Preambles to state constitutional home rule measures often 
expressly proclaim their desire to promote local self-government as 
such.380 Home rule provisions, therefore, more than any other feature 
of the current legal regime, symbolize the degree to which state law 
seems to reject the preference for local legal powerlessness, a prefer- 
ence rooted in the old state creature conception of local power. Thus, 
a demonstration that even these measures substantively shape local 
power, by imposing limits on its scope, highlights the inaccuracy of the 
standard equation of today's home rule with local legal autonomy. 

Importantly, the relevant limitations arise as much from narrow 
state judicial construction as from clear textual command. The texts 
of home rule grants contain a variety of ambiguities that state courts 
are free to interpret. The resulting interpretations may reflect judges' 
particular political ideologies and their hostility to certain forms of 
governmental regulation of private property. Alternatively, they might 
reflect a more general judicial uneasiness with creative local action 

376 See CAL. CONST. art. I3, ? 29. 
377 See LEAGUE OF WOMEN VOTERS OF CAL. EDUC. FUND, NONPARTISAN IN DEPTH 

ANALYSIS OF PROPOSITION iI: LOCAL SALES AND USE TAXES - REVENUE SHARING 
(i998) (discussing state statutory and constitutional limitations on interlocal sales tax revenue- 
sharing agreements and analyzing a proposal to change them). 

378 See id. 
379 See sources cited supra notes io and 68. 
380 See, e.g., MASS. CONST. art. II, ? I. 
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and a corresponding preference for uniformity. Whatever the explana- 
tion, it is clear that, in the hands of many judges, home rule grants 
turn out to be anything but general grants of local initiatory power. In 
particular, they often impede local efforts to adopt policies that com- 
port with the substantive agenda of anti-sprawl reformers. 

The textual bases for these limitations are varied. For example, 
several home rule provisions expressly bar local legislation that 
touches on "private or civil affairs."'381 The category has always been 
something of a mystery. For courts, however, it can provide a reason 
to restrain a wide range of local efforts to mitigate the social impacts 
of private development. Those efforts may include attempts by inner- 
ring suburbs to manage gentrification and attempts by affluent sub- 
urbs to remain home to working-class and lower-middle-class families, 
thereby easing the pressure for central cities to provide the lion's share 
of a region's moderate- and low-income housing.382 

Home rule provisions that expressly deny local governments the 
power to tax, in contrast, need no judicial interpretive assistance to 
constrain local action. They do so by their very terms.383 In addition 
to denying urban centers the power to impose commuter taxes or to 
experiment with something other than property taxes as a means of 
reviving their economies and responding to interlocal fiscal competi- 
tion, these measures also provide judges with a basis for doubting the 
legality of a range of suburban attempts to make private development 
pay its own way or serve ends consistent with intra-regional equity.384 

381 See Gary T. Schwartz, The Logic of Home Rule and the Private Law Exception, 20 UCLA 
L. REV. 67i, 696-710 (I973) (canvassing the doctrine that has arisen from this limitation, which 
appears expressly in several states and in others by judicial construction). 

382 See, e.g., Marshal House, Inc. v. Rent Review & Grievance Bd., 260 N.E.2d 200, 207 (Mass. 
I970) (invalidating a local rent control measure because of the home rule provision's "private or 
civil affairs" limitation). 

383 Today, nine states expressly include taxing authority in their home rule grants, and four ex- 
pressly preclude it. See U.S. ADVISORY COMM'N ON INTERGOVERNMENTAL RELATIONS, 
LOCAL GOVERNMENT AUTONOMY: NEEDS FOR STATE CONSTITUTIONAL, STATUTORY, 
AND JUDICIAL CLARIFICATION I4 (I993). Home rule grants that are silent on taxation but 
grant authority over "local" affairs, or use a similarly vague but limiting phrase, have been held in 
some states to include the taxing power and in others to preclude it. See id. Moreover, even 
states that grant a relatively broad home rule power of taxation often impose other constraints 
that make local tax-like measures suspect. For example, although Illinois recognizes a home rule 
locality's power to tax, see ILL. CONST. art. VII, ? 6, its supreme court has ruled that impact fees 

whether imposed at the state or the local level - must be subjected to a rigorous standard of 
review, see N. Ill. Home Builders Ass'n v. County of Du Page, 649 N.E.2d 384, 395-96 (Ill. I995), 
that may well impose substantial constraints on local land use policies designed to require private 
developers to provide for affordable housing. Similarly, the state's constitutional home rule provi- 
sion expressly prohibits localities from imposing occupational taxes, a prohibition that might call 
into question requirements that developers pay into social trust funds in return for the right to 
build. See ILL. CONST. art. VII, ? 6. 

384 See, e.g., Emerson Coll. v. City of Boston, 462 N.E.2d io98, II04-o5 (Mass. i984); infra pp. 
2360-6i (setting forth other decisions relying on this limitation to invalidate local action aimed at 
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That home rule provisions sometimes expressly confine home rule 
initiatory power to matters of "local" concern provides courts with yet 
another basis for limiting the kinds of local actions that could combat 
sprawl.385 This limitation leaves courts free to denominate matters of 
pressing societal interest - such as efforts to counteract housing or 
employment discrimination that may foster intralocal homogeneity - 

beyond the scope of home rule initiative, precisely because they seem 
to be of greater-than-local concern.386 In addition, in some states, the 
grant of home rule over "local" matters leads courts to construe the 
scope of initiative narrowly, to avoid engendering a conflict with a 
state statute that arguably occupies the field.387 Here, too, local efforts 
to address matters of concern to opponents of sprawl - be they mat- 
ters relating to discrimination, housing, or the environment - run into 
legal obstacles. 

In short, home rule provisions themselves frustrate local efforts to 
address the very kinds of problems - sprawl, interlocal inequity, a 
narrowly privatist conception of local politics that promotes exclusion- 
ary policymaking - that usually underlie calls for limiting the scope 
of legal power that cities and suburbs now enjoy. For example, local 
efforts to promote the kind of planning that might forestall ceaseless 
low-density development within suburbs - such as creative efforts to 
raise funds to promote open space - may exceed the scope of home 
rule initiative.388 Similarly, local efforts to promote affordable housing 
to counteract gentrification and to provide housing opportunities closer 
to existing workplaces - whether in the form of rent control, condo- 
minium conversion restrictions, or limitations on mobile home park 

mitigating the social impact of private development); see also REYNOLDS, supra note 8, at 335- 
37 (concluding that, in most states, the power to tax is conferred by separate state legislation 
rather than by the grant of home rule); George D. Vaubel, Toward Principles of State Restraint 
upon the Exercise of Municipal Power in Home Rule, 24 STETSON L. REV. 4I7, 464 (I995) 
("Whatever their historical basis, the rigid constitutional limitations that burden municipalities 
today include quantitative limitations on the power to tax, or limits upon sources of revenue, and 
often a limitation on the amount that municipalities can borrow .... [H]ome rule - otherwise 
broadly conceived - has not freed municipalities from extensive state legislative power to control 
municipal fiscal needs." (footnote omitted)). 

385 See infra p. 2355. 

386 See U.S. ADVISORY COMM'N ON INTERGOVERNMENTAL RELATIONS, supra note 383, 
at I3 (noting that sixteen states still have home rule provisions that contain this limitation and 
pointing out the constraints that it can impose on local initiatory authority). 

387 See infra p. 2356. 
388 See, e.g., John R. Nolon, Local Land Use Controls That Achieve Smart Growth, 3i ENVTL. 

L. REP. ii,025, II,033 n.I03 (2OI) (discussing the broad scope of local power under New York law 
to promote smart growth, but also noting the limits on independent local authority to raise funds 
for such purposes under the state's home rule law). 
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discontinuances - have been held to exceed the scope of home rule 
initiative.389 

To recognize that the current law of home rule impedes the anti- 
sprawl agenda is not to deny the tensions within that agenda. Simply 
limiting low-density development by creating more open space may 
not alleviate the crisis in affordable housing; it may even exacerbate it. 
Similarly, simply promoting construction of affordable housing may do 
nothing to forestall low-density development; it may even encourage it. 
What is significant, however, is that the law of home rule initiative op- 
erates in ways that make it difficult for localities to begin to formulate 
policies that would respond to these difficult internal tradeoffs. Lo- 
calities are legally frustrated in their efforts to promote denser, more 
affordable development within their own borders. 

In this respect, the grant of home rule initiative produces sprawl 
not only (as is commonly assumed) through the powers that it confers 
on suburbs and cities, but also (as is less well-understood) through 
those that it withholds from them. An approach to anti-sprawl reform 
that emphasizes the dangers of local power does little to alter this as- 
pect of the current legal structure. In fact, such an approach seems 
only to provide theoretical support for judicial imposition of such lim- 
its. It emphasizes the importance of confining the scope of local power 
to those matters that appear to be of purely "local" concern. None of 
the anti-sprawl policies described above, however, fits comfortably into 
that categorization. 

Important as these limitations are in providing courts with a basis 
for invalidating exercises of local initiatory authority in individual 
cases, their real impact is more subtle. In many instances, localities 
can secure at least some of the power that judges may deny them by 
seeking specific authorizing statutes if litigation produces an unfavor- 
able outcome. The key problem, therefore, is that courts have con- 
strued home rule initiative in a way that gives local actors little confi- 
dence that the law will be on their side if they undertake controversial 

389 All three of these kinds of measures have been found to fall outside the scope of the home 
rule grant in Massachusetts. For decisions construing the home rule grant not to include such 
powers, see Steinbergh v. Rent Control Board, 546 N.E.2d i69, I73-74 (Mass. i989) (condomin- 
ium conversion); Greater Boston Real Estate Board v. City of Boston, 494 N.E.2d 1301, I306 
(Mass. i986) (same); Marshal House, Inc. v. Rent Review & Grievance Board, 260 N.E.2d 200, 
207 (Mass. I970) (rent control); and Hebshie v. Board of Selectmen, 653 N.E.2d 6I2, 6I3-I4 
(Mass. App. Ct. I995) (mobile home park discontinuances). For more general discussions of limits 
on home rule power to enact rent control measures, see 7A EUGENE MCQUILLIN, THE LAW OF 
MUNICIPAL CORPORATIONS ? 24.563.20, at 225-36, 235 n.22 (3d rev. ed. i998); on condomin- 
ium conversion laws, see id. ? 24.563.25, at 237-39. Though some courts have found such meas- 
ures authorized, those findings are often, though not always, by reason of a specific statutory 
grant rather than a judgment about the scope of home rule. The result is that the relevant statute 
defines the scope of the authority. 
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and novel regulatory action in the first instance.390 As a result, a legal 
regime that is thought to confer a great deal of local power through 
home rule provisions often encourages local governments to be cau- 
tious and unimaginative. The risk of invalidation, in other words, it- 
self constrains local legal power.391 In this respect, the current form of 
home rule often produces the very kind of local power that is least 
likely to transform regions in useful ways. That we have come to 
think of this legal structure as one that protects home rule only reveals 
the degree to which we have confused how local governments do be- 
have with how they must behave.392 

390 Cf Schwartz, supra note 37i, at 677-78 (explaining that it is commonly thought that "city 
authority is comprehensively provided by the home rule grant, the existence of which effectively 
solves all city authority problems," but noting that "in apparently every home rule state, certain 
exceptions of various origins exist in what is otherwise the blanket grant of home authority" and 
that "once the existence of any (and probably numerous) exceptions to home rule authority be- 
comes recognized, it does not work to define home rule as a simple solution to the problem of city 
authority"); see also id. at 68o (explaining that "the frontier questions in home rule practice and 
litigation involve the existence of the exceptions, and that the one who wishes to appreciate the 
logic of home rule must seek to master the logic of the exceptions"). 

391 The time that it takes to pursue a local measure, to get it on the agenda, to draft it, to sub- 
ject it to public scrutiny - in short, to enact it - is not trivial. No doubt local officials are wary 
of undertaking such a task without some confidence that doing so will not simply result in a costly 
legal battle that they are likely to lose. It is true that local governments may seek out special au- 
thorization for those powers denied them, but these home rule petition processes are not in prac- 
tice a sure thing. See Memorandum from Rick Su, to David J. Barron 9-I2 (July 2002) (on file 
with the Harvard Law School Library). Localities must consider the time and expense of pursu- 
ing the petition process in contemplating whether novel local action should be pursued. See id. 
Even when petitions succeed, they often result in the local government's being bound to the par- 
ticular terms of the special grant, a fact that makes subsequent amendment of the local ordinance 
a risky endeavor. See Stephanie Ebbert, Romney Unveils Housing Plan for State, BOSTON 
GLOBE, July 2, 2002, at B4 (explaining that Boston city officials are hesitant to amend their af- 
fordable housing linkage ordinances enacted pursuant to special legislative grant, for fear of en- 
gendering litigation); see also Massachusetts High Court Overturns Boston's Domestic Partners 
Policy, PRESBYTERIAN LAYMAN, July I2, i999 (describing the difficulties in petitioning for 
home rule authority to adopt a local domestic partnership benefits law), http://www.layman.org/ 
layman/news/news-around-church/mass-high-court.htm; Agreement Clears Way for Boston DP 
Benefits, DATA LOUNGE, Mar. 4, i998 (same), at http://www.datalounge.com/datalounge/news/ 
record.html?record=2799. Indeed, Terrance Sandalow himself praised the grant of home rule ini- 
tiative - though he did not give much attention to its limited scope - on the ground that it 
would help overcome what he took to be a well-known phenomenon of "municipal pussyfooting." 
Sandalow, supra note io, at 656 (internal quotation marks omitted). The U.S. Advisory Commis- 
sion on Intergovernmental Relations, which presumably had some familiarity with the sensibili- 
ties of local governmental actors, argued long ago for broader home rule initiative powers because 
of the caution with which so many local governments, concerned about the limited nature of state 
law grants, exercised their authority. See U.S. ADVISORY COMM'N ON INTERGOVERN- 
MENTAL RELATIONS, STATE CONSTITUTIONAL AND STATUTORY RESTRICTIONS UPON 
THE STRUCTURAL, FUNCTIONAL, AND PERSONNEL POWERS OF LOCAL GOVERNMENT 72 
(i962). The commission reaffirmed the need for the clear grant of such broad powers of initiative 
in 1993. See U.S. ADVISORY COMM'N ON INTERGOVERNMENTAL RELATIONS, supra note 
383, at 2. 

392 See Schwartz, supra note 37i, at 703 (arguing, with respect to local lawmaking concerning 
"private law," that it is a mistake to conclude that the lack of such local lawmaking in the past 
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Two aspects of modern home rule law, one concerning local anti- 
discrimination ordinances and the other concerning local inclusionary 
zoning ordinances,393 suffice to illustrate these general points. And be- 
cause each concerns a local effort to make individual communities 
within a metropolitan area more open to outsiders than they now are, 
a consideration of their treatment should also suffice to highlight the 
partial nature of a conceptual framework that identifies local legal 
autonomy as a cause of the privatized, segregated form of development 
that prevails across the country. 

2. Home Rule Initiative and Antidiscrimination Ordinances. - It 
is a familiar complaint that courts have been overly solicitous of asser- 
tions of home rule in contexts in which local governments have alleg- 
edly discriminated on the basis of race.394 What receives less notice, 

reveals a lack of local interest in making such law, because such inaction may instead stem from a 
local legal judgment that "the city lacks the authority to involve itself in private law"). 

393 To be sure, anti-sprawl critics of local power themselves sometimes identify inclusionary 
zoning ordinances as critical tools for changing the current social landscape to promote more in- 
clusive and equitable regions; they even note, in passing, that the local sovereignty that so often 
provokes their ire may not include the power to adopt these very ordinances. See RUSK, supra 
note 22, at i 98 & n. I2, 22I (praising inclusionary zoning ordinances, noting doubts about their 
legal authority, and criticizing state legislative deference to home rule). At other times, however, 
anti-sprawl critics appear hostile to expansive judicial interpretations of a local power to impose 
exactions on developers in order to mitigate the baleful effects of private development. See Brif- 
fault, supra note 5, at 48 n. i99. 

394 See, e.g., Lawrence Gene Sager, Insular Majorities Unabated: Worth v. Seldin and City of 
Eastlake v. Forest City Enterprises, Inc., 9i HARV. L. REV. I373 (I978); Lawrence Gene Sager, 
Tight Little Islands: Exclusionary Zoning, Equal Protection, and the Indigent, 2I STAN. L. REV. 
767 (i969). It is also a familiar story that casts the federal government as a champion of the 
struggle for civil rights and downplays the preparatory work that occurs at a more local level. 
Indeed, the Supreme Court drew upon this suspicion of local regulatory authority in holding that 
the federal government had broader authority to remedy racial discrimination through race- 
conscious measures than local governments. As Justice Scalia explained: 

It is a simple fact that... 'the dispassionate objectivity [and] the flexibility that are 
needed to mold a race-conscious remedy around the single objective of eliminating the 
effects of past or present discrimination' - political qualities already to be doubted in a 
national legislature - are substantially less likely to exist at the state or local level. 

City of Richmond v. J.A. Croson Co., 488 U.S. 469, 522 (i989) (Scalia, J., concurring in the judg- 
ment) (quoting Fullilove v. Klutznick, 448 U.S. 448, 527 (i980) (alteration in original) (citation 
omitted)). Similarly, activists who supported a Colorado initiative to preempt local ordinances 
banning discrimination on the basis of sexual orientation appealed to what they considered the 
commonsense association between civil rights protection and central power: 

Everyone knows that some issues are 'home rule' in nature, and some aren't. It's com- 
mon sense: some are local in scope, others are statewide or national.... [T]he Civil 
Rights Act of i964 said "No" to "Jim Crow" laws and declared loud and clear that civil 
rights aren't a local, "home rule" issue. They're for a whole state, even a whole nation 
to decide on. 

Robert F. Nagel, Playing Defense, 6 WM. & MARY BILL RTs. J. i67, I94 (I997) (quoting a pam- 
phlet from the organization Colorado for Family Values). Admittedly, the activists' contention 
might be limited to a claim about home rule immunity, as opposed to home rule initiative. But 
their message does not distinguish between limits on the powers of local initiative and limits on 
the powers of local immunity and, as we shall see, state courts have at times deployed similarly 
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however, is that under home rule, local governments that seek to pro- 
vide strong remedies for civil rights violations or to expand those 
remedies' scope in novel ways - by, say, prohibiting discrimination on 
the basis of sexual orientation or entitling domestic partners to benefits 
traditionally reserved for spouses - often enter a hostile legal thicket. 
The result is that local autonomy is often invoked to insulate localities 
from charges of discrimination, only to be dropped in assessing the 
scope of local power to combat discrimination directly. Given the con- 
sensus that enforcement of antidiscrimination laws - particularly in 
the housing market - is an important piece of the effort to reduce the 
spatial racial separation that the current pattern of development pro- 
duces,395 such limitations should be of concern. 

As late as i98i, the leading treatise on local government law had 
this to say about the authority of a local government to adopt antidis- 
crimination measures: "While a municipality must observe and itself 
not violate constitutional or statutory guaranties of equality of civil 
rights irrespective of race or social condition, insofar as these guaran- 
ties bind municipal governments, a municipal corporation ordinarily is 
without power to legislate upon, or extend, equality of civil rights."396 
The treatise drew support from Nance v. Mayflower Tavern, Inc.,397 
the case that is usually considered the first to identify the limits on a 
home rule locality's authority to enact a civil rights ordinance. In 
Nance, the Utah Supreme Court concluded that Salt Lake City's effort 
to enforce its ordinance, which required innkeepers to serve any or- 
derly patron, against a restaurant owner who sought to exclude cus- 
tomers on the basis of their race, ran too far ahead of societal atti- 
tudes.398 For that reason, the court struck it down.399 Many state 

categorical logic in construing home rule initiative to exclude the power to enact local antidis- 
crimination ordinances. 

395 See, e.g., INGRID GOULD ELLEN, SHARING AMERICA'S NEIGHBORHOODS: THE 
PROSPECTS FOR STABLE RACIAL INTEGRATION i66-76 (2000) (discussing policies that locali- 
ties may pursue to maintain or increase racial diversity within their borders); PHILIP NYDEN ET 
AL., Conclusion to RACIALLY AND ETHNICALLY DIVERSE URBAN NEIGHBORHOODS 26i, 
266-69 (Cityscape Vol. 4, No. 2, i998) (same). 

396 7 EUGENE MCQuILLIN, THE LAW OF MUNICIPAL CORPORATIONS ? 24.430, at 370 (3d 
rev. ed. i98i). 

397 i50 P.2d 773 (Utah I944). 
398 See id. at 774-75. 
399 Id. at 775. The Nebraska Supreme Court - relying on McQuillin's treatise and on the 

state's adoption of civil rights legislation of its own - concluded in i964 that "the power relating 
to labor relations and practices, and civil rights, lies in the state, and such matters are of statewide 
concern and not of local concern nor municipal government concern." Midwest Employers Coun- 
cil, Inc. v. City of Omaha, I3i N.W.2d 609, 6i6 (Neb. i964). At about the same time, Delaware's 
Supreme Court held local civil rights ordinances to be squarely preempted, implying that civil 
rights were a matter of statewide concern and not of peculiarly local interest. See Mayor and 
Council of Wilmington v. Smentkowski, i98 A.2d 685, 686-87 (Del. i964). For a discussion of 
local authority to adopt civil rights measures pursuant to home rule, see Note, Municipal Civil 
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courts subsequently declined to take such a strong position against lo- 
cal authority in this area,400 but concerns about the exercise of local 
power continue to limit its scope. 

Of particular significance are the limitations on local remedial au- 
thority that state courts have found - and continue to find - implicit 
in home rule grants. For example, while localities may establish com- 
missions to fashion administrative remedies for race discrimination, it 
is not at all clear that they have home rule power to follow the lead of 
the state and federal governments and create judicially enforceable 
private causes of action. Because such remedies threaten to adjust the 
rights of private persons vis-a-vis one another, courts have often con- 
cluded that they overstep the bounds of local power in a way that a 
wholly administrative remedial regime does not.401 

Rights Legislation - Is the Power Conferred by the Grant of Home Rule?, 53 MINN. L. REV. 342 

(i968). 
400 See, e.g., Seattle Newspaper-Web Pressmen's Union Local 26 v. City of Seattle, 604 P.2d 

I70, I74 (Wash. I979) (holding that a Seattle ordinance establishing a commission to enforce a 
prohibition against race discrimination in employment was not preempted by state antidiscrimi- 
nation law); Chi. Real Estate Bd. v. City of Chicago, 224 N.E.2d 793, 800 (Ill. i967) ("With re- 
spect to the authority of a municipality to enact anti-discrimination laws, the United States Su- 
preme Court and the courts of other States have held that the municipality's power to regulate a 
particular business includes the power to prohibit discrimination in that business on grounds of 
color, race or religion."); Commonwealth v. Beasy, 386 S.W.2d 444, 447-48 (Ky. i965) (upholding 
an ordinance prohibiting racial discrimination). 

401 Thus, the Missouri Supreme Court, in upholding Kansas City's public accommodations or- 
dinance, was careful to note that the ordinance provided for no privately enforceable remedy and 
thus was not in tension with the rule that "a municipal corporation absent statutory or constitu- 
tional authority cannot by ordinance create a cause of action for damages for denial of 'civil 
rights."' Marshall v. Kansas City, 355 S.W.2d 877, 883 (Mo. i962). Instead, home rule authorized 
only the establishment of a human relations commission with sanctioning authority delimited by 
state law. Id.; see also Bloom v. City of Worcester, 293 N.E.2d. 268, 275 (Mass. I973) (upholding 
establishment of a local human relations commission despite a home rule limitation against action 
regulating private or civil affairs, because the ordinance establishing the commission created "[n]o 
new rights" and merely authorized the commission to investigate allegations of discrimination). 
Similarly, the Kansas Supreme Court, notwithstanding its broad endorsement of local civil rights 
measures, paid obeisance to the rule restricting local remedial power and emphasized the essen- 
tially facilitative role that the local human relations commission was charged with performing. 
See Hutchinson Human Relations Comm'n v. Midland Credit Mgmt., Inc., 5I7 P.2d I58, i65-68 
(Kan. I973). The Oregon Court of Appeals did recently uphold a local government's authority to 
create a privately enforceable damages remedy, but even that court acknowledged that American 
local government law generally was far from clear in authorizing such action. See Sims v. Be- 
saw's Cafe, 997 P.2d 20I, 206-og (Or. Ct. App. 2000) (en banc). Indeed, in I976, the state attorney 
general of Michigan informed the cities of Detroit and Wayne that they lacked power to create 
such a remedy and would have to proceed through a commission with the limited authority to 
impose sanctions that state law generally gives local governments. See I977-I978 Mich. Op. Atty. 
Gen. 578 (I978). Interestingly, human relations commissions, as administrative entities, are often 
themselves quite constrained in their authority to create remedies. See, e.g., Broward County v. 
La Rosa, 484 So. 2d I374, I377 (Fla. App. i986) (limiting administrative remedies to back rent, 
back wages, or other quantifiable damages, as opposed to nonquantifiable damages such as pain 
and suffering, and citing out-of-state precedents in support of this holding). Thus, the doctrine in 
some states creates a Catch-22: localities must use administrative entities to remedy civil rights 
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Exemplary in this regard is a i990 decision by Maryland's highest 
court, which invalidated Montgomery County's ordinance creating a 
private cause of action for racial discrimination by private employ- 
ers.402 The court explained that a "local" law is one "confined in its 
operation to prescribed territorial limits,"403 while a "general" law 
"deals with the general public welfare, a subject which is of significant 
interest not just to any one county, but rather to more than one geo- 
graphical subdivision, or even to the entire state."404 The court distin- 
guished the few precedents that permitted local governments to create 
private causes of action on the ground that they concerned compara- 
tively trivial matters, such as municipal snow removal or towing.405 
"Snow removal and towing ordinances, unlike employment discrimina- 
tion ordinances, deal with subject matters of a peculiarly local na- 
ture,"406 the court reasoned, while the ordinance in question provided 
a remedy for "employment discrimination, a matter of statewide con- 
cern."407 Thus, the court maintained, a local government's power to 
provide efficacious remedies should narrow as the locality ventures be- 
yond matters of mundane municipal routine.408 

Recent decisions assessing local measures that prohibit discrimina- 
tion on the basis of sexual orientation deploy a similar analysis. For 
example, without finding evidence of direct state preemption, the Min- 
nesota Court of Appeals invalidated a Minneapolis ordinance that 
provided health care benefits to domestic partners of municipal em- 

violations because they cannot create judicially enforceable causes of action, but administrative 
entities are often themselves limited in their power to provide such remedies because other provi- 
sions of state law make courts the preferred forum for their imposition. 

402 McCrory Corp. v. Fowler, 57o A.2d 834, 834-35 (Md. i990). 
403 Id. at 836 (internal quotation marks omitted). 
404 Id. (internal quotation marks omitted). 
405 Id. at 840. 
406 Id. 
407 Id. 
408 The general legal doubt that these doctrines cast on local power appears to have meaningful 

practical consequences: state and federal antidiscrimination measures rely heavily on private en- 
forcement, but antidiscrimination enforcement at the local level is often left to human relations 
commissions that are ill-suited for it. As a recent survey of the law in this area concludes, the 
enforcementet problems exist because local agencies are underfunded and unequipped with the 
appropriate remedies to combat employment discrimination." Chad A. Reader, Note, Local Gov- 
ernment Anti-Discrimination Laws: Do They Make a Difference?, 3I MICH. J.L. REF. 777, 8I2 
(I998). The commentator accordingly recommends preempting local power in the antidiscrimina- 
tion field generally, as a means of encouraging state governments to assume more responsibility 
over the matter. Id. at 8I3. What the survey does not point out, however, is that the law of home 
rule itself has contributed to this limited remedial structure through its narrow conception of the 
proper scope of local legal power. And thus, the commentator's proposed solution ironically 
draws on the very suspicion of local power that limits local governments' capacity to enforce civil 
rights effectively, as a justification for their complete ouster from the field. 
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ployees.409 The court held that Minneapolis lacked initiatory authority 
because, under home rule, "if the local legislation involves a statewide 
problem, we must... 'narrowly construe' the city's power to act 
'unless the legislature has expressly provided otherwise."'1410 Applying 
this test, the court concluded that the city's home rule authority was 
insufficient in part because discrimination, which it concluded the or- 
dinance was intended to address, was a matter of "statewide con- 
cern. 411 

The Georgia Supreme Court's assessment of an Atlanta ordinance 
that banned discrimination on the basis of sexual orientation deployed 
similar logic.412 That state's home rule act precluded cities from tak- 
ing "any action affecting private or civil law governing private or civil 
relationships, except as incident to the exercise of an independent gov- 
ernmental power."'413 This constraint led the court to uphold the city's 
creation of a public registry for domestic partners only because it con- 
strued the ordinance in question narrowly to establish no "legal 
rights."'414 In the same case, the court upheld the city's ban on em- 

409 See Lilly v. City of Minneapolis, 527 N.W.2d I07, II3 (Minn. Ct. App. I995). Several state 
courts have upheld local domestic partnership ordinances. See Schaefer v. City of Denver, 973 
P.2d 7I7, 72I (Colo. Ct. App. i998); Crawford v. City of Chicago, 7io N.E.2d 9i, 97-IOO (Ill. App. 
Ct. i999), app. denied, 720 N.E.2d iogo (Ill. i999); Slattery v. City of New York, 686 N.Y.S.2d 
683, 688-93 (Sup. Ct. i999). For a succinct summary of the case law in this area, see VALENTE 
ET AL., supra note 7, at 288-89. 

410 Lilly, 527 N.W.2d at iii (quoting Welsh v. City of Orono, 355 N.W.2d II7, I20 (Minn. i984)). 
411 Id. Strikingly, the city enacted its benefits ordinance in response to a ruling by the city's 

human rights commission that its prior policy unfairly discriminated on the basis of "affectional 
preference." The state appeals court relied on the fact that the ordinance was issued in response 
to that ruling as evidence that the ordinance aimed to combat discrimination, and thus that it 
impermissibly addressed a problem of statewide concern. See id. at iog, I I2. The court did not 
explain how it could be that the city had home rule power to establish a commission with the 
power to make such a ruling but lacked home rule power to craft a remedy to respond to it. 

412 See City of Atlanta v. McKinney, 454 S.E.2d 5I7, 52I-22 (Ga. I995). The decision also in- 
validated a portion of the ordinance that authorized domestic partners to receive benefits, on the 
ground that it exceeded the scope of the home rule grant, which, in addition to generally confer- 
ring local power, expressly authorized localities to provide insurance benefits to "dependents." Id. 
at 520-2I. The court maintained that it was obliged to construe the scope of the city's power 
"strictly." Id. at 52i. The same court, however, subsequently upheld a somewhat modified city 
ordinance that also authorized domestic partners to receive benefits. See City of Atlanta v. Mor- 
gan, 492 S.E.2d I93, I95-96 (Ga. I997). 

413 GA. CODE. ANN. ? 36-35-6(b) (2000). 
414 McKinney, 454 S.E.2d at 520 (explaining that the rule's operational consequence was only 

to permit domestic partners to visit inmates at the city jail, a power that the city plainly possessed 
independently). As the dissent noted, however, the registry provision appeared to do more than 
that: it purported to provide conclusive legal evidence to "any entity which requires evidence of 
the existence of a domestic partnership" (including, presumably, a private employer with a domes- 
tic partnership benefits policy of its own, or a hospital that permits visitation by domestic part- 
ners). Id. at 523 (Carley, J., concurring in part and dissenting in part). After the court's narrow 
construction of the ordinance, however, the registry's consequence would seem to be far more 
limited. 
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ployment discrimination based on sexual orientation only because it 
was limited to the regulation of "city employment, events, and ven- 
dors"'415 and did not "purport to regulate private employers or public 
employers other than the City of Atlanta."'416 The court explained: 
"Because the anti-discrimination ordinances extend only to the city's 
policies governing its employees and property and to those businesses 
that state law leaves to the city to regulate, we conclude that they are 
reasonable laws related to the city's affairs and local government."'417 

Even if state law does recognize a local power to adopt civil rights 
regulations, there remains the critical question of the extent to which 
related state legislation implicitly preempts its exercise. Some courts 
have construed the preemptive effect of state civil rights legislation 
narrowly, to leave ample room for locally initiated measures.418 Other 
courts, however, have adopted an expansive view of state preemption 
in this area, which makes it particularly difficult for municipal officials 
to be confident that their innovative antidiscrimination measures will 
survive judicial challenge.419 

3. Home Rule Initiative and Inclusionary Zoning Ordinances. 
In the area of land use regulation, the current law of home rule initia- 
tive also does more than protect local legal autonomy; it configures lo- 
cal power in substantive ways. So, for example, state law often au- 
thorizes localities to enact exclusionary zoning measures - which 
preclude affordable housing through, among other things, large-lot re- 
quirements, prohibitions on multi-family housing, and garage require- 
ments.420 Indeed, courts often uphold these local ordinances against 
legal challenge in the name of preserving local control.421 State courts 
are often suspicious, however, of local inclusionary zoning measures, 
which may require private builders to provide affordable housing units 
in new developments or to pay into a housing trust fund.422 

415 McKinney, 454 S.E.2d at 52 I. 
416 Id. 
417 Id. at 522. 

418 See infra 2362-63 & 2363 n.444. 
419 See, e.g., Anchor Sav. & Loan Ass'n v. Equal Opportunities Comm'n, 355 N.W.2d 234 (Wis. 

i984) (holding that a state fair-lending measure preempted a local antidiscrimination ordinance); 
see also Todd R. Dickey, Note, Reorienting the Workplace: Examining California's New Labor 
Code Section II02.i and Other Legal Protections Against Employment Discrimination Based on 
Sexual Orientation, 66 S. CAL. L. REV. 2297, 2324-25 (I993) (noting that California courts give 
state laws broad preemptive effect over local ordinances barring discrimination on the basis of 
sexual orientation); cf Connors v. City of Boston, 7I4 N.E.2d 335, 338 (Mass. i999) (invalidating 
Boston's executive order providing for domestic partnership benefits on the ground that it was 
clearly preempted by state law). 

420 See Briffault, supra note 5, at 39-4I (describing many of these cases). 
421 See id. 
422 This suspicion, it should be emphasized, exists wholly apart from concerns that such meas- 

ures may, in some forms, constitute uncompensated takings in violation of the U.S. Constitution. 
Aside from federal constitutional limitations on local power, there are serious questions whether 
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Again, it is not clear why judges construe the scope of home rule in 
this limited manner. Perhaps their narrow constructions merely reflect 
their political views. Or perhaps they reflect a more generalized fear 
of local regulatory action - the same fear that underlay Dillon's own 
embrace of the state creature idea. What is clear, though, is that judi- 
cial construction of state law home rule grants of initiatory power lim- 
its local power over land use policy in important ways. 

The Virginia Supreme Court decided the nation's first inclusionary 
zoning case in 1974, striking down a county ordinance that established 
maximum rental and sale prices for fifteen percent of the units that a 
builder placed on the market.423 The court concluded that the meas- 
ure "exceeds the authority granted by the enabling act to the local gov- 
erning body because it is socio-economic zoning and attempts to con- 
trol the compensation for the use of land and the improvements 
thereon."424 This decision became the standard citation in treatises, 
practice guides, and legal scholarship for the proposition that local ini- 
tiatory authority to adopt such measures was in doubt, even though 
the decision came from a state that did not recognize home rule.425 

localities possess the authority under state law to enact certain kinds of inclusionary zoning meas- 
ures in the first place; it is these questions that this section of the Article discusses. 

Moreover, inclusionary zoning measures can take a variety of forms and may be classified in 
a variety of ways. Some may be treated more favorably under state law than others. For exam- 
ple, an inclusionary zoning ordinance can provide an incentive to builders - such as a right to 
build more densely than the zoning code would normally allow - in return for including a certain 
number of affordable units in the development. Measures of this type are often referred to as "in- 
centive" or "voluntary" inclusionary zoning measures. "Mandatory" inclusionary zoning meas- 
ures, in contrast, require builders to supply such units as a condition of building at all. Finally, 
"linkage" ordinances require builders to contribute money to city-run affordable housing trust 
funds. Commentators disagree on whether inclusionary zoning measures promote or retard de- 
velopment of affordable housing. Compare Robert C. Ellickson, The Irony of "Inclusionary" Zon- 
ing, 54 S. CAL. L. REV. ii67 (i98i) (arguing that such measures tax housing construction and 
thereby reduce affordable housing supply in the long run), with Andrew G. Dietderich, An Egali- 
tarian's Market: The Economics of Inclusionary Zoning Reclaimed, 24 FORDHAM URB. L.J. 23 
(i996) (arguing, in response to Ellickson, that in some markets, inclusionary zoning requirements 
increase affordable housing stock). Of course, an inclusionary zoning ordinance that operates in 
practice to inhibit development can be a mask for an exclusionary purpose. See Henry A. Span, 
How the Courts Should Fight Exclusionary Zoning, 32 SETON HALL L. REV. I, 53 n.208 (200I). 

423 See Bd. of Supervisors v. DeGroff Enters., i98 S.E.2d 6oo, 60I-02 (Va. I973). 
424 Id. at 602. The court then added that, by fixing a sale or rental price by regulation, rather 

than permitting the "free market" to set it, the ordinance constituted an uncompensated taking 
under the Virginia Constitution. Id. 

425 See, e.g., 3 C. DALLAS SANDS ET AL., LOCAL GOVERNMENT LAW ? i6.64, at 280 (200I) 
("While a number of communities are presently experimenting with such inclusionary housing 
techniques, virtually none have been tested in courts of last resort, and even those cases in inter- 
mediate courts of appeal or courts of first impression tend mostly to be of the bonus/incentive va- 
riety.... Treatment of such techniques judicially has been decidedly mixed, [in part because of 
concerns about lack of authority under either state statute or home rule]." (footnote omitted)); 
Thomas Kleven, Inclusionary Ordinances - Policy and Legal Issues in Requiring Private Devel- 
opers To Build Low Cost Housing, 2I UCLA L. REV. I432, I493 n.I92 (I974) (noting that home 
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This treatment was justified insofar as the precedent's logic could ap- 
ply to any state in which a state zoning enabling act would be deemed 
to occupy the field of land use regulation, as well as to any state that 
construed its home rule grant narrowly. 

Although localities have increasingly experimented with local inclu- 
sionary zoning ordinances in recent years, the legal doubts remain. 
The law in Massachusetts nicely illustrates the uncertainty that, nearly 
three decades after the Virginia ruling, still characterizes the relation- 
ship between state statutory grants of land use power and the home 
rule power to engage in inclusionary zoning without express authoriza- 
tion. This uncertainty is particularly striking because Massachusetts is 
a state with a supposedly strong home rule tradition.426 It also has a 
statute that contains an unusual prohibition against exclusionary zon- 
ing,427 and another statute that expressly grants authority to engage in 
some inclusionary zoning.428 

Nevertheless, because the Massachusetts act that purports to dele- 
gate this power also limits its exercise in a variety of ways,429 questions 
remain regarding whether the state intended to preempt the exercise of 
a broader local inclusionary zoning power pursuant to the grant of 
home rule initiative.430 There are also questions whether such a power 

rule might not itself provide authority for inclusionary ordinances and that "[i]n some states ex- 
press enabling legislation may be needed"). Despite these concerns, some courts have upheld such 
measures. See, e.g., Terminal Plaza Corp. v. City and County of San Francisco, 223 Cal. Rptr. 
379, 382-84 (Ct. App. i986). 

426 See Flint, supra note 3i, at 233. 
427 See MASS. GEN. LAWS ANN. ch. 4oB, ?? 20-23 (West I994 & Supp. 2002) (limiting local 

power to engage in exclusionary zoning). 
428 See MASS. GEN. LAWS ANN. ch. 40A, ? 9 (West. Supp. 2002) (granting local power to en- 

gage in certain kinds of inclusionary zoning). 
429 See id. ("Zoning ordinances or by-laws may also provide for special permits authorizing in- 

creases in the permissible density of population or intensity of a particular use in a proposed de- 
velopment; provided that the petitioner or applicant shall, as a condition for the grant of said 
permit, provide certain open space, housing for persons of low or moderate income, traffic or pe- 
destrian improvements, installation of solar energy systems, protection for solar access, or other 
amenities."). 

430 Commentators have emphasized the importance of ensuring that local inclusionary zoning 
programs provide developers with flexibility both in the means of compliance and in the nature of 
the benefits received for compliance. See, e.g., Marc T. Smith et al., Inclusionary Housing Pro- 
grams: Issues and Outcomes, 25 REAL EST. L.J. I55, I62 (I996). Others have emphasized the ad- 
vantages for some communities of imposing mandatory programs. See Philip B. Herr, Zoning for 
Affordability in Massachusetts: An Overview, in INCLUSIONARY ZONING: LESSONS LEARNED 
IN MASSACHUSETTS 3, 3-6 (National Housing Conference, Affordable Housing Policy Review, 
Vol. 2, No. I, 2002) [hereinafter INCLUSIONARY ZONING], available at http://www.mhp.net/ 
termsheets/zoningI2_I4_0I.pdf; Clark Ziegler, Introduction to INCLUSIONARY ZONING, supra, 
at I, I-2. The Massachusetts provision seems problematic on both counts: it appears to constrain 
flexibility and to preclude mandates. See MASS. GEN. LAWS ANN. ch. 40A, ? 9. For a case from 
another state in which a specific state statutory grant of inclusionary zoning power has been held 
to constrain a local effort to implement an inclusionary zoning ordinance, see Montgomery County 

This content downloaded from 141.211.4.224 on Wed, 09 Sep 2015 03:15:24 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


2360 HARVARD LAW REVIEW [Vol. ii6:2255 

exists pursuant to the home rule grant itself or, alternatively, whether 
an additional express state legislative delegation of such power is nec- 
essary. These issues are sufficiently vexing that the Massachusetts 
Housing Partnership Fund, a state-funded entity responsible for pro- 
moting affordable housing, recently advised the state's cities and 
towns of the uncertainty. The Fund explained that it was not clear 
what, if any, home rule authority cities and towns possessed to enact 
inclusionary zoning measures, even if courts were to find no preemp- 
tive state intention.431 For that reason, it indicated the potential need 
for express legislative delegation of authority to adopt the "strong" 
form of inclusionary zoning,432 authority that the state legislature has 
yet to confer.433 

Even apart from concerns about the effects of preemptive statutory 
grants of land use power, the fact that a particular state's home rule 
provision does not include a local power to tax raises an additional 
concern about the breadth of home rule power to engage in inclusion- 
ary zoning. Recently, for example, a lower court in Massachusetts in- 
validated the Town of Barnstable's mandatory linkage fee for low- 
income housing on the ground that, because it seemed to operate as a 
mandate to developers rather than an incentive, it constituted an exer- 
cise of the taxing power - which the state constitutional grant of 
home rule expressly denies to local governments in the absence of 
separate legislative authorization.434 The court's decision followed the 
approach of the Washington Supreme Court, which had invalidated 
Seattle's ordinance requiring developers that wished to replace low- 

v. May Department Stores Co., 72i A.2d 249 (Md. i998), which limited the county's control over 
land developed pursuant to an inclusionary zoning restriction upon its resale. 

431 See EDITH M. NETTER, MASS. Hous. PARTNERSHIP FUND, INCLUSIONARY ZONING: 
GUIDELINES FOR CITIES AND TOWNS 3 (2000) ("There is an argument to be made that statu- 
tory authority is not required for mandatory inclusionary zoning; these programs may be enacted 
pursuant to 'home rule.' However, it should be noted that the Massachusetts courts have not de- 
termined whether express statutory authority is or is not required."), available at 
http://www.mhp.net/termsheets/inclusionaryzoning.pdf. When Boston, a home rule city, adopted 
its linkage requirement in i986 - requiring that certain commercial developers pay into a hous- 
ing trust fund as a condition of building permits - it faced a substantial legal challenge to its au- 
thority and ultimately secured power only by submitting a home rule petition to the state legisla- 
ture. See MASS. CONTINUING LEGAL EDUCATION, INC., CURRENT ISSUES IN BOSTON 
ZONING 23-32 (i989) (recounting the legal objections to the ordinance). 

432 See NETTER, supra note 43i, at 3. 
433 For arguments about the important role that clear legislative authorization for locally 

adopted inclusionary zoning mandates could play in spurring their adoption, see Herr, supra note 
430, at 6. Herr notes: "State legislation explicitly authorizing strong inclusionary zoning mandates 
could have a tremendous impact by removing most of the questions about the legality of such 
provisions." Id. 

434 See Dacey v. Town of Barnstable, No. 00-53 (Barnstable Super. Ct. Oct. 23, 2000) (inval- 
idating the portion of an ordinance that required all developers to pay into a housing trust fund to 
obtain the right to build), available at http://www.mhp.net/termsheets/dacey-vs-barnstable.pdf. 
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income residential units with nonresidential uses either to provide re- 
placement housing or to contribute to the city's low-income housing 
replacement fund.435 The court noted that, under the state's home rule 
law, a city may impose a tax only with specific state legislative au- 
thorization, and that the requirement to pay into the housing trust 
fund or to build low-income units would require the developer to make 
a significant expenditure for the public good that amounted to a tax.436 

Another reason that courts give for their skepticism about inclu- 
sionary zoning, and one that the Virginia Supreme Court itself first ar- 
ticulated,437 is that inclusionary zoning "functions primarily, not inci- 
dentally, as a means of implementing social policy."438 The Colorado 
Supreme Court's recent decision invalidating, in substantial part, the 
Town of Telluride's inclusionary zoning ordinance reflects the endur- 
ing force of this intuition.439 The court struck down the ordinance's 
cap on rents for a fixed percentage of units in new housing develop- 
ments, even though Telluride possessed home rule power under the 
state constitution and even though a state statute required local land 
use plans to address affordable housing.440 Specifically, the court held 
that the local measure was preempted by a state statute prohibiting lo- 
cal laws that would "control rents on private residential property."'441 
In reaching this conclusion, the court rejected the argument that the 
measure was "an exercise of the municipality's police power to regu- 
late land use, an area traditionally regulated by local government."442 
Distinguishing the Telluride measure from ordinary zoning provisions, 
the court explained that evenvn though the measure amended the Tel- 
luride Land Use Code, the ordinance does not dictate permissible uses 
of real property; rather, it dictates the rate at which the property may 
be used for a permissible purpose. It is, therefore, properly character- 
ized as economic legislation."443 

435 See San Telmo Assocs. v. City of Seattle, 735 P.2d 673, 674-75 (Wash. i987). The state sub- 
sequently provided cities with greater authority to enter into agreements with developers to miti- 
gate the impacts of development. See WASH. REV. CODE ? 82.02.020 (i988). 

436 See San Telmo, 735 P.2d at 674-75. 
437 See Bd. of Supervisors v. DeGroff Enters., i98 S.E.2d 6oo, 60I-02 (Va. I973). 
438 Donald L. Connors & Michael E. High, The Expanding Circle of Exactions: From Dedica- 

tion to Linkage, 50 LAW & CONTEMP. PROBS. 69, 72 (i987). 
439 See Town of Telluride v. Lot Thirty-Four Venture, L.L.C., 3 P.Rd 30 (Colo. 2000). 

440 See COLO. REV. STAT. ? 31-23-207 (2002) (stating that a local land use plan shall address 
the "harmonious development of the municipality and its environs which will, in accordance with 
present and future needs, best promote health, safety, order, convenience, prosperity, and general 
welfare, as well as efficiency and economy in the process of development, including ... affordable 
housing"). The dissent, however, suggested that this provision, combined with the grant of home 
rule, militated against a finding of preemption. See Town of Telluride, 3 P.3d at 43-47 (Mullarkey, 
C.J., dissenting). 

441 Town of Telluride, 3 P.3d at 34 (quoting COLO. REV. STAT. ? 38-I2-30I (2002)). 
442 Id. at 39 n.9. 
443 Id. (citation omitted). 
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4. How To Change the Substantive Scope of Home Rule Initiative. 
As this review shows, local governments do not enjoy home rule - 

in the simple sense of being free from state control - as a formal mat- 
ter. While state law often empowers them to enact land use schemes 
that exclude low-income residents, for example, it also frustrates their 
efforts to adopt alternatives that would affirmatively include those 
same people. Home rule in its present form, then, is not local legal 
autonomy. It is a more substantive legal structure that promotes cer- 
tain kinds of local actions while foreclosing others. 

With the current state of home rule so understood, a reform ap- 
proach that proposes centralization - say, through regional consolida- 
tion - as a response to local parochialism seems to miss a key aspect 
of the problem: centralization, in the form of state law limits, currently 
promotes such parochialism. Similarly, the two-tier regionalist ap- 
proach, which relies on a distinction between local actions that gener- 
ate externalities and those that do not, seems equally blinkered. As we 
have seen, virtually all significant local policies - exclusionary or in- 
clusionary - generate such externalities. The two-tier approach, if 
fairly applied, would reduce the scope of local home rule initiatory 
power to a remarkably trivial sphere. Do anti-sprawl reformers really 
mean to advocate a legal structure that would disfavor local civil 
rights protection and inclusionary zoning? Do they mean to suggest 
that the "meaningful" space for local autonomy would encompass only 
those matters, like snow removal or towing, that are so mundane that 
they seem to be of a peculiarly local nature? If not, what is the role 
for local power within the reformed legal system they propose, and if it 
is to be more expansive, how should the law of home rule initiative be 
changed? 

(a) A Court-Centered Approach. - One approach would encour- 
age courts to draw a substantive distinction between exclusionary and 
inclusionary local measures, perhaps on the ground that the former 
impose negative externalities, while the latter create positive ones. In 
this way, measures affecting matters of greater-than-local concern de- 
termined to have an inclusionary effect would be privileged, while 
greater-than-local measures determined to have an exclusionary effect 
would be suspect. 

Some courts have provided the possible outlines of such a doctrine. 
They have held, for example, that states have a legitimate interest in 
promoting civil rights protection, and they have deemed that interest a 
reason for expanding, rather than contracting, local authority to enact 
antidiscrimination measures. In so reasoning, these courts necessarily 
reject the view that discrimination is a uniquely local concern that 
should be immune from state control. Instead, they treat local power 
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as an important means of advancing a statewide goal of antidiscrimi- 
nation, thereby acknowledging a role for a general-interested localism 
in shaping and effectuating a substantive state policy.444 

Similarly, the New Jersey Supreme Court has held that local gov- 
ernments have greater authority to raise funds from developers for af- 
fordable housing construction than to impose general impact fees on 
developers to recoup general infrastructure costs. The former measure, 
the court has explained, targets the statewide problems of sprawl, ur- 
ban decay, and interlocal inequity, while the latter seeks only to defray 
local costs.445 At the same time, a favorable view of expanded local 

444 For example, the year before Brown v. Board of Education, the Supreme Court granted cer- 
tiorari in a case concerning the District of Columbia's home rule powers to bar racial discrimina- 
tion by restaurant owners. The Court upheld the ordinance, and it is difficult to understand the 
Court's sudden interest in a question of municipal law as anything other than an effort to deploy 
local power in the service of a broader civil rights policy agenda that was just then emerging. See 
District of Columbia v. John R. Thompson Co., 346 U.S. ioo, iio-I3 (I953). Similarly, in a I973 
decision upholding municipalities' home rule power to enact civil rights measures, the Kansas 
Supreme Court did not pretend that such laws were of peculiarly local interest. See Hutchinson 
Human Relations Comm'n v. Midland Credit Mgmt., Inc., 5I7 P.2d I58, i62-65 (Kan. I973). In- 
stead, it emphasized that local actors had a particularly important role to play in stemming the 
consequences of racial discrimination for the nation as a whole, making particular mention of re- 
cent urban unrest. See id. at i62. In this respect, the court did not perceive the local venture into 
an ostensibly national arena as a problem; rather, it perceived the venture as a useful means of 
solving a common concern. See Note, Municipal Civil Rights Legislation - Is the Power Con- 
ferred by the Grant of Home Rule?, 53 MINN. L. REV. 342, 35I (i968). Similarly, the Supreme 
Court recently seemed to vindicate the legitimacy of such local action in Romer v. Evans, 5 I7 U.S. 
620 (i996), when it struck down a Colorado state constitutional initiative that barred local gov- 
ernments from banning discrimination based on sexual orientation. In doing so, the Court argua- 
bly conceived of local antidiscrimination efforts as a means of instantiating a national norm of 
equality, and thus struck a position not unlike that of the Missouri Supreme Court. See Barron, 
supra note 67, at 586-94 (offering this reading of Romer). Here, again, the defense of local power 
rested not on its insulation from broader societal concerns, but rather on its intimate connection to 
them. See also Laborers' Int'l Union, Local 478 v. Burroughs, 54I So. 2d ii6o (Fla. i989) (hold- 
ing that a local antidiscrimination ordinance was not preempted by a narrower state measure); 
N.Y. State Club Ass'n v. City of New York, 505 N.E.2d 9I5 (N.Y. i987) (same). 

445 See Holmdel Builders Ass'n v. Township of Holmdel, 583 A.2d 277, 288 (N.J. i990). The 
court explained: 

We do not believe ... that the development-fee ordinances before us must be founded on 
a stringent nexus between commercial construction and the need for affordable housing. 
We find a sound basis to support a legislative judgment that there is a reasonable rela- 
tionship between unrestrained nonresidential development and the need for affordable 
residential development. We do not equate such a reasonable relationship with the strict 
rational-nexus standard.... Rather, the relationship is to be founded on the actual, al- 
beit indirect and general, impact that such nonresidential development has on both the 
need for lower-income residential development and on the opportunity and capacity of 
municipalities to meet that need. Inclusionary zoning itself is based on that relationship. 
Such zoning measures are designed to reach all land development, to address the poten- 
tial diminishment of affordable housing, and to encourage within the municipality, the 
region, and the state the creation of affordable housing. Such governmental measures 
are thus not analogous to specific off-site infrastructure improvements occasioned by a 
particular development. 

Id. 
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inclusionary zoning powers need not entail concomitant recognition of 
a local right to exclude low-income housing. Rather, as New Jersey 
courts have also recognized, local inclusionary zoning might be an im- 
portant means of implementing a state interest in equitably distribut- 
ing affordable housing throughout a region.446 

A court-centered approach to changing the substance of home rule 
would, however, raise the familiar conundrums of judicial legitimacy. 
Why should judges construe the ambiguities in home rule grants in 
this particular substantive manner rather than another? What are the 
bounds of a statewide norm of inclusion? What principle would guide 
judges in setting those bounds? More fundamentally, what confidence 
would one have that judges would adhere to it? Decisions such as 
Mount Laurel might suggest that only judges will overcome the politi- 
cal stalemate that hinders anti-sprawl reform of any kind; nevertheless, 
the case law described above447 should suffice to dispel the notion that 
the courts are necessarily more likely to promote than to impede anti- 
sprawl reform in this area. 

(b) Adding Specific Grants to Home Rule Measures. - A different 
approach would draw on Howard McBain's contention that constru- 
ing home rule authority often implicates issues of policy that lie be- 
yond the judicial ken.448 For McBain, that insight counseled more 
careful drafting of state constitutional home rule provisions. In the 
present context, it suggests a need to amend home rule provisions so 
that they expressly validate local initiatory power to enact inclusionary 
zoning ordinances, condominium conversion laws, development mora- 
toria, and similar measures that are commonly thought to be tools in 
the anti-sprawl effort but that currently lack explicit legal recognition. 

A problem with this approach, however, is that separate, express 
state authorizations inevitably contain their own limitations - which 
judges may then interpret strictly to constrain innovative exercises of 
local power. Moreover, this approach gives localities little discretion in 
identifying reforms that best reduce the conditions that spawn sprawl. 
It conceives of local governments as ministerial agents of higher au- 
thorities, rather than as active agents engaged in the process of policy 
discovery. 

(c) Removing General Limits from Home Rule Measures. - A bet- 
ter approach, therefore, would expand upon the efforts of Jefferson 
Fordham and other second-wave home rulers, who sought to broaden 
the scope of home rule initiative power in a more general fashion. 
Their focus was largely on the kinds of changes in the law of home 

446 See S. Burlington County NAACP v. Township of Mount Laurel (Mount Laurel II), 456 
A.2d 390, 44I-52 (N.J. i983). 

447 See supra sections V.B.I-3, pp. 2347-6i. 
448 See supra p. 2325. 
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rule that would facilitate urban territorial expansion. A similar ana- 
lytical approach, however, could aim to expand the powers of existing 
cities and suburbs to enact policies that would check sprawl. 

To promote central cities' efforts to exercise unilateral powers of 
annexation over unincorporated areas, second-wave home rulers pro- 
posed doing away with the requirement that local governmental pow- 
ers of initiative concern "local" or "municipal" affairs.449 Up to that 
point, courts had invoked this constraint to limit local actions to alter 
boundaries or to regulate extraterritorially. Now, courts invoke similar 
requirements to cast doubt on creative local actions that might curb 
sprawl. Accordingly, dispensing with such limitations and replacing 
them with general grants of power to exercise all delegable authority 
would be useful. 

In removing these limits, however, it is also important to remove 
the more specific but express limits on local initiatory power that home 
rule provisions often contain. Recall that Fordham's model home rule 
provisions retained the limitation on the local regulation of "private or 
civil" affairs.450 Many state home rule provisions still have such a 
limitation.45' In addition, in many states, the grant of home rule ex- 
cludes the taxing authority.452 These express home rule limitations are 
ill-suited to a vision of local power that would engage local communi- 
ties in the kind of metropolitan reform that concerns about sprawl lead 
many to seek. Indeed. these limits trace their origins largely to the old 
conservative vision of the city as a private corporation. In modern 
practice, therefore, their retention tends only to provide judges with an 
easy means of invalidating creative local action - particularly with 
respect to land use power - that anti-sprawl reformers should favor. 
These more specific, express limitations should be removed. 

The second wave of home rule reformers also sought to change 
home rule by conferring broad powers of preemption upon states.453 
Home rule immunity, in their view, served -only to protect suburbs 
from urban encroachment.454 But the second-wave home rulers' gen- 
eral solicitude for state preemption is unwarranted today. As we have 
seen, the state often contributes to sprawl through judicial determina- 
tions that state statutes - such as zoning enabling acts - preempt 
certain local powers of initiative that might promote a more compact 

449 See supra pp. 2326-2 7. 
450 See supra note 295. 
451 See Schwartz, supra note 38i, at 696-7IO. 
452 See supra p. 2348 & nn.383-84. 
453 See supra pp. 232 7-28. 
454 See id. 
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pattern of development.455 Similarly, courts have held that state anti- 
discrimination laws preempt expansive local antidiscrimination en- 
forcement.456 To remove the problematic shadow of preemption, sub- 
stantive anti-preemption measures or clear-statement requirements for 
preemption in key areas would be useful additions to measures that 
expand home rule initiative. Such amendments to state statutory or 
constitutional home rule provisions would establish a kind of reverse 
Dillon's Rule. They would instruct courts to construe narrowly the 
scope of state preemption of local actions that serve the broad goals of 
anti-sprawl reform - namely, those that produce affordable housing, 
combat housing discrimination, or direct development toward already 
developed areas.457 In doing so, the amendments would emphasize the 
substantive purposes for which home rule authority has been conferred 
and reduce, to some extent, the threats of litigation and invalidation. 

5. Conclusion. - This section has shown that a more substantive 
understanding of the law of home rule initiative can redirect anti- 
sprawl reform. Specifically, this understanding suggests the need to 
expand the scope of current state constitutional grants of home rule 
initiative to include matters of greater-than-local concern as an alter- 
native to the confinement of such grants to those matters with little 
impact on neighboring jurisdictions. Similarly, this understanding sug- 
gests the advantages of curbing state preemption in some respects, 
rather than enhancing the power of higher-level actors to veto local 
decisions. 

Implementation of these suggestions, moreover, would help over- 
come the isolation of individual localities that the current legal struc- 
ture promotes. Providing individual localities with enhanced initiative 
authority of the kind described above would promote effective interlo- 
cal cooperation to curb the costs of sprawl. Most states have author- 
ized localities, by statute, to enter into interlocal agreements.458 These 
statutes, however, often place limits on the contracting power that di- 
minish their utility.459 For example, they often prohibit interlocal 
agreements unless at least one of their parties has independent initia- 
tory authority over the matter in question.460 Thus, removing present 
limits on substantive powers of home rule initiative would itself facili- 

455 See supra pp. 2359-6i (discussing the role that preemption plays in limiting local inclusion- 
ary zoning). 

456 See sUpra p. 2357. 
457 Oregon's land use code reveals that the identification of broad goals at the state level, to be 

shaped locally, can result in a workable legal regime. See GERRIT KNAAP & ARTHUR C. 
NELSON, THE REGULATED LANDSCAPE: LESSONS ON STATE LAND USE PLANNING FROM 
OREGON 25-28 (I992). 

458 See Gillette, supra note 340, at 220-2I. 
459 See supra p. 2347. 
460 See Gillette, supra note 340, at 2 2 I. 
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tate interlocal efforts to reduce the costs of sprawl, interlocal efforts 
that otherwise would be legally suspect. 

C. Challenging the Substance of Local Legal Entitlements 

Important as the reforms set forth above are, they are not suffi- 
cient. Even if they were adopted, localities would remain constrained 
in their capacity to pursue a more compact and inclusive form of de- 
velopment by a different set of local legal entitlements that state law 
does recognize. The range of choices realistically available to a local 
government is a function not only of the powers that state law confers 
upon it in isolation, but also of the powers that state law confers upon 
its neighbors. These entitlements help to define, if only by default, in- 
terlocal legal relations. In doing so, they inevitably help to define the 
scope of each locality's power to address interlocal problems. As a re- 
sult, local governments are constrained in their capacity to address the 
problems of sprawl not only by direct limitations on their individual 
powers of initiative, but also by provisions of state law that grant them 
(and thus their neighbors) certain local legal entitlements.461 

Currently, three local legal entitlements - the right to keep mu- 
nicipal boundaries from being altered, the right to engage in exclusion- 
ary zoning, and the right to refuse to share one's property tax base 
with neighbors - are of primary concern. The argument that these 
three entitlements play an important role in generating the sprawling 
social landscape is substantial,462 and one can see how the recognition 
of each might be thought to promote local legal autonomy. The right 
to maintain one's boundaries is one that even the most ardent of 
nationalists concede the federal government must respect vis-a-vis the 
states. Similarly, the right to exclude nonmembers is often taken to be 
fundamental to group autonomy. Finally, the right to retain resources 
for one's own purposes underlies the contention that redistributive tax 
schemes threaten individual autonomy. 

For this reason, it might seem that, in the end, the advocates of 
consolidation or two-tier regionalism are right: the real problem with 
American local government law is that it protects local community 
control from state interference, and thus the only viable solution is one 
that would shift policymaking power to a higher level of government. 
But is it right to think of the legal entitlements that cities and suburbs 
now possess as expressions of American local government law's respect 

461 See id. at I95 ("Much interlocal bargaining occurs within legal frameworks that grant an 
entitlement to one party or the other, thereby affecting the threats that each party credibly can 
make.... [I]f contracting costs are high, the assignment of initial entitlements may be crucial to 
burden-sharing agreements" between localities.). See generally David J. Barron, A Localist Cri- 
tique of the New Federalism, 5i DUKE L.J. 377, 390-404 (200I). 

462 See generally Downs, supra note 2 (describing this consequence). 
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for local legal autonomy? If not, might the power of cities and sub- 
urbs to combat sprawl - in part through the exercise of the kind of 
expanded initiatory powers described above - be broadened by limit- 
ing these entitlements? If so, how might proposals to limit these enti- 
tlements differ from proposals either for outright consolidation of local 
governments into regional ones or for rigid constriction of local legal 
power to matters that would have little impact on the development of 
the region as a whole? 

To pursue these questions, it is useful once again to return to the 
late-nineteenth-century proposals for home rule. The early home rul- 
ers did not seek limits on local power to ensure that some higher-level 
entity would be positioned to cure what ailed urban inhabitants. They 
sought such limits to establish the preconditions for cities themselves 
to respond more effectively to the problems they faced than had been 
possible under the prior legal structure. Thus, the limits that the early 
home rulers favored - and all of them favored some limits - were 
always accompanied by requests for the removal of prohibitions on the 
exercise of certain legal powers. The early home rulers sought the 
kinds of limits that would make the grants that they favored meaning- 
ful. The purpose of reform, therefore, was not to disengage local 
power. It was, as Woodrow Wilson put it, to give it "new life" through 
a new package of grants and limitations that would transform local 
power.463 

Anti-sprawl reformers should adopt a similar approach. They 
should seek to change current local legal entitlements in ways that 
would enable local communities themselves to make the inevitable 
tradeoffs that otherwise would be left to central actors - such as those 
between the preservation of open space and the production of afford- 
able housing, or between the need to deconcentrate poverty and the 
need to avoid gentrification. These kinds of choices do not disappear 
upon the transfer of legal power to higher levels of government. Why 
not concentrate on approaches to anti-sprawl reform, therefore, that 
would permit local communities to make these tradeoffs free from the 
pressure that current legal rules exert to resolve them in a particular 
and problematic way?464 

463 Hoffman, supra note 69, at 72 (quoting Woodrow Wilson). 
464 The political scientist Paul Peterson made an analogous argument in the early i98os with 

respect to the role that local governments could play in effecting redistribution. See PAUL E. 
PETERSON, CITY LIMITS (i98i). Though his analysis is often relied upon to show that centrali- 
zation is necessary, he actually concluded that it was a mistake for those interested in a redistribu- 
tive agenda to look only to higher levels of government. Changes in the background, centrally 
imposed legal structure, he argued, could enable local governments themselves to pursue the kind 
of redistributive agenda that "would make greater equity more possible." Id. at 2 i8. The changes 
would not "ensure equality," id., but they would "permit the trade-off between equality and pro- 
ductivity to be debated within a local framework that at least resembles the one that shapes our 
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An approach of this kind is critical if the current stalemate between 
a cultural commitment to the preservation of local autonomy and ef- 
fective anti-sprawl reform is to be overcome. In trying to make the 
case that regional reform can be achieved, anti-sprawl reformers have 
focused on how the coalition for change might be broadened. In vari- 
ous ways, advocates of anti-sprawl reform have tried to dispel the 
myth that it is a cover for a request for handouts to central cities. For 
example, Myron Orfield, the most effective regional coalition builder 
to date, argues that, so long as the campaign for anti-sprawl reform is 
understood as a contest between the central city and the suburbs, it 
will never succeed. Central cities simply do not have enough people in 
them to constitute a viable force for such change. For this reason, he 
has devoted great attention to the diverse interests among the suburbs 
themselves. He argues that many inner-ring suburbs are in a position 
not much different from that of the central cities. Those suburbs, too, 
should have an interest in anti-sprawl reform.465 

Another key myth, however, is that effective anti-sprawl reform 
will necessarily come at the expense of local self-government. If mak- 
ing progress in combating sprawl requires a dramatic shift in the level 
at which policy power resides - as has been noted, the favored image 
is of Leviathan - then it is not hard to see why many voters would be 
wary of that progress. The evidence suggests that, over the last few 
decades, confidence in government has declined at higher levels but 
remained steady at lower ones.466 For many people, the notion that a 
bigger government will solve the problems of the moment is not credi- 
ble, even if those problems themselves are thought to be serious. 

Yet anti-sprawl reformers reinforce the myth by arguing, first, that 
cities and suburbs now have local legal autonomy and, second, that ef- 
fective legal transformation requires circumscription of that autonomy. 
Instead, they should emphasize the ways in which local legal entitle- 
ments function as state-imposed constraints on the power of local gov- 
ernments to combat sprawl. They should then explain how these enti- 
tlements could be changed in ways that would enable local 
communities themselves to make anti-sprawl reform a part of their 
agendas. People concerned about sprawl - a constituency that is, by 
all accounts, quite broad - might then begin to believe that efforts 

national debates." Id. at 222. The result would be that whatevervr possibilities there are for a 
more equal distribution of the nation's resources will be explored almost as assiduously at local as 
at national levels." Id. In this way, Peterson contended, "a new range of local policies will be- 
come possible. Even more, local political life itself may acquire a new meaning." Id. 

465 See generally ORFIELD, supra note 4, at i08-2 I. 
466 See Christopher Schroeder, Causes of the Recent Turn in Constitutional Interpretation, 5I 

DUKE L.J. 307, 349-50 (2001) (describing survey data finding a steep decline in trust in federal 
government, a moderate decline in trust in state government, and little or no decline in trust in 
local government). 
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to combat it would not require them to cede control to a remote 
government any more than the promotion of sprawl already requires. 
The coalition in support of anti-sprawl reform might in this way be 
expanded. 

That is not to say, it bears repeating, that this kind of anti-sprawl 
reform would make cities and suburbs truly free. Under the legal re- 
gime outlined here, localities clearly would lack the freedom that is 
conferred upon them by legal entitlements that they now possess, and, 
in particular, by the three entitlements described above. Cities and 
suburbs would, however, gain the capacity to attack sprawl that the 
supposedly localist legal structure now denies them. That is because 
the changes to current local legal entitlements described below are not 
designed to combat sprawl by shifting decisional power to a higher 
level of government or by limiting local influence over matters of 
greater than local concern. They are designed to combat sprawl by 
opening up a space within which cities and suburbs would have incen- 
tives to exercise newly expanded local powers. Thus, unlike either 
consolidation or two-tier regionalism, the approach to anti-sprawl re- 
form set forth below would seek to transform, rather than reduce, 
what now passes for home rule. 

i. Changing the Law of Annexation and Secession as an Alterna- 
tive to Consolidation. - Consider first how this approach to anti- 
sprawl reform differs from the one favored by proponents of consolida- 
tion. Those who support consolidation proceed from the premise that, 
for purposes of combating sprawl, a bigger jurisdiction is a better ju- 
risdiction. For example, the leading contemporary advocate of 
consolidation, David Rusk, proposes a world of cities without 
suburbs.467 He suggests that current annexation rules be changed to 
make it easier for central cities to expand their borders to the region's 
outer reaches. This change, he argues, would enable central cities to 
capture "suburban growth" for the benefit of more people than now 
prosper from it.468 

Rusk's approach does not seek to engage the substance of local 
power as it is currently constituted, so much as it seeks to transcend it. 
It does little to take advantage of the role that local governments could 
play in either identifying solutions to the problems associated with 
sprawl or building the political will to sustain their implementation. 
Rather, it rests on a faith in the superiority of large-scale, consolidated 
government and on a correlative premise that sprawl results from de- 
centralization. In this way, Rusk's approach courts the very Leviathan 
that even many anti-sprawl reformers believe the public will not ac- 

467 See RUSK, supra note 4I. 
468 See id. 
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cept and that, as this Article has argued, may prove to be a less effec- 
tive anti-sprawl institution than is often supposed. From the alterna- 
tive perspective proposed here, anti-sprawl reformers should seek to 
transform the way that local power is exercised within current 
boundaries, rather than to expand those boundaries. 

(a) Reclaiming Home Rule and the Law of Annexation. - On this 
view, liberal annexation laws are still useful, but only because they in- 
fluence the way that cities and neighboring suburban communities ex- 
ercise those powers that they now possess. Annexation laws that re- 
quire the annexing city to obtain the consent of the territory to be 
annexed encourage both communities to pursue policies that are aimed 
at shifting their costs onto their neighbors. By contrast, annexation 
laws that do not confer a veto power on the residents of the territory to 
be annexed "forc[e] suburban areas to operate in an environment 
where separation is never guaranteed - the possibility that the city 
could annex the area changes the political environment of the region in 
important ways, regardless of whether annexation actually occurs."469 
In that environment, suburban counties have more reason to cooperate 
with their urban neighbors. Similarly, central cities have incentives to 
cooperate to the extent they are concerned either that they may lose 
their annexing authority if they assert it too aggressively or that an 
annexation campaign would be too costly even if it were ultimately to 
succeed.470 

Clayton Gillette demonstrates this point in his discussion of the in- 
terrelationship between state annexation laws and interlocal revenue- 
sharing agreements.47' A state's conferral of the power to enter into 
interlocal agreements might seem to be of little importance because, on 
the standard view, local governments simply will not enter into them. 
After all, donor jurisdictions, which are typically located beyond the 
central city boundary line, have few incentives at present to enter into 
contracts that may benefit their less prosperous neighbors. Gillette's 
analysis shows, however, that this lack of interest is not foreordained. 
He notes that Charlottesville, Virginia and its surrounding suburban 
county had a great deal of interest in using expanded interlocal reve- 
nue-sharing powers partly because state law simultaneously made the 
neighboring unincorporated suburban communities in the county vul- 
nerable to Charlottesville's annexation efforts.472 The credible threat 
of annexation helped to bring the county in which those suburban 
communities were located to the table. Indeed, many of the quite 

469 See Juliet F. Gainsborough, Bridging the City-Suburb Divide: States and the Politics of Re- 
gional Cooperation, 23 J. URB. AFF. 497, 501 (200I). 

470 See id. at 50I-05. 
471 See Gillette, supra note 340, at I95, 234-36. 
472 See id. at 234-35. 
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promising interlocal "burden-sharing" agreements that Gillette has 
documented were reached in the shadow of state annexation laws that 
made it relatively easy for large communities to gobble up small 
ones.473 Thus, this analysis highlights as arguments for consolida- 
tion do not - the importance of retaining liberal annexation laws as 
background rules even if cities do not actually use them to annex sub- 
urban land. 

Moreover, Virginia state law promoted the negotiations that pro- 
duced such interlocal agreements - and thus made meaningful the le- 
gal power to enter into them- by doing more than making central city 
annexation easier. The burden-sharing agreements reached in Virginia 
arose from a change in state annexation law that granted localities the 
power to settle boundary battles through interlocal agreements - ex- 
pressly including agreements on ongoing revenue sharing - between 
the existing municipality and the county that encompassed the land 
targeted for takeover.474 By permitting a city to waive its right to an- 
nex, and authorizing courts to enforce such waivers, this legal change 
gave a suburban county reason to conclude that an agreement to share 
tax revenues with the city would be worthwhile. Without such a pro- 
vision for settlement of the annexation dispute, suburbanites faced the 
prospect of continued battles to stave off takeovers by the city and 
thus had little reason to bargain over revenue sharing in the first in- 
stance. With such an agreement in place, by contrast, they had secu- 
rity that their revenue-sharing agreement with the city would protect 
them against future threats of annexation. In addition, the grant of 
the settlement power gave the central city a reason to try to reach 
revenue-sharing agreements. The central city would obtain many of 
the benefits of annexation - by virtue of an enforceable interlocal 
burden-sharing agreement - without increasing its government's scale 
or pursuing the notoriously expensive and time-consuming battle that 
would likely ensue under even a quite liberal annexation regime.475 

473 See id. at 234-36; see also Reynolds, supra note 316, at 15I-52 (concluding that liberal an- 
nexation rules are a critical precondition to the formation of interlocal revenue-sharing agree- 
ments). 

474 See John H. West & Carter Glass, IV, Revenue Sharing: An Important Economic Develop- 
ment Toolfor Virginia Localities, VA. LAW., Apr. 2000, at i8; see also Rockingham County v. City 
of Harrisonburg, 294 S.E.2d 825, 828-3I (Va. i982) (describing the Virginia annexation process). 

475 Agreements to waive the right of annexation in return for revenue-sharing compacts may 
cause concern on the ground that they unreasonably require localities to assess their own interests 
well into the future. The revenue-sharing deal struck at the time of the waiver may prove ad- 
verse to the city's long-term interest, yet the deal may be impossible to revise precisely because, 
due to the waiver, the right to annex that brought the suburban county to the table no longer ex- 
ists. Given a city's short-term interest in obtaining funds, those concerns seem real. See Rey- 
nolds, supra note 3i6, at I5i. Limitations on the duration of such agreements might be one 
means of meeting them. Though such limitations might reduce the suburban county's incentives 
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Thus, this approach to anti-sprawl reform did not shift decisional 
power to a larger jurisdiction so much as it made meaningful a local 
legal power - the power to enter into interlocal agreements on mat- 
ters critical to the anti-sprawl effort - that otherwise would have 
been of little use to either cities or suburban counties. 

(b) Reclaiming Home Rule and the Law of Secession. - When we 
apply a similar analysis to the law of secession, the distinction between 
an approach to anti-sprawl reform that seeks to reclaim home rule and 
one that seeks consolidation becomes even clearer. At present, anti- 
sprawl reformers like Rusk do not criticize current secession law. That 
is because the current legal regime generally works against urban se- 
cession, and those who favor consolidation obviously seek larger cities, 
not smaller ones. 

Current state law tilts against secession by generally giving an im- 
portant say to residents of that portion of the locality that would be 
left behind.476 In addition, the current legal structure gives those resi- 
dents little reason to view a proposed secession favorably. Upon seces- 
sion, each of the severed localities would most likely assume its place 
within the same legal framework that now defines local power. As a 
result, each would be limited in its capacity to regulate private devel- 
opment in ways that might curb the social costs of sprawl, and each 
would be entitled to compete with the others - particularly for a 
strong tax base and through the exercise of land use powers - in ways 
that would exacerbate those costs. The breakup of existing central cit- 
ies, therefore, would seem to be an all-but-certain means of exacerbat- 
ing the city-suburb divide and thus sprawl.477 Not surprisingly, there 
have been few successful urban secession movements of consequence. 

If the object of legal reform were to increase the local role in efforts 
to curb sprawl, however, the fact that the current law of secession 
promotes consolidation would not necessarily be a good thing. It 
might merely reflect the way that the current form of home rule dis- 
ables more locally responsive governmental entities from addressing 
the problems associated with sprawl. Indeed, to the extent smaller 
cities might create greater opportunities for localized analysis of gen- 
eral problems (as well as greater possibilities for generating the kind 
of civic capacity that can make reform sustainable), the fact that 

to enter into the deal, county officials' short-term interest in avoiding an annexation on their 
watch might still make such time-limited agreements attractive. 

476 See Dean E. McHenry, Jr., The State's Role in Urban Secession: The Impact of Procedures 
on the Success of Urban Movements 6 (200I) (unpublished manuscript, on file with the Harvard 
Law School Library). 

477 See Gerald E. Frug, Is Secession from the City of Los Angeles a Good Idea?, 49 UCLA L. 
REV. I783 (2002) (setting forth a complementary analysis). 
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the current legal structure frustrates urban secession would be of real 
concern.478 

By focusing on the substance of what now passes for home rule 
and thus freeing themselves of the notion that sprawl results from state 
law's solicitude for local legal power - anti-sprawl reformers could 
argue that current secession law, no less than current annexation law, 
should be reformed. Reform would not mean simply making the cur- 
rent law more favorable to secession. As with annexation laws, the 
purpose of reform would be to create space for a different substantive 
exercise of local legal power - one more suited to fighting sprawl than 
is now possible. 

Specifically, secession battles currently assume that each locality, in 
the event of a breakup, will essentially possess the same legal entitle- 
ments that local jurisdictions currently possess. For example, in Cali- 
fornia, where a Local Agency Formation Commission (LAFCO) gov- 
erns such matters, there is a deep assumption that secession will result 
in the creation of two independent jurisdictions, neither of which will 
have incentives to cooperate with the other on anti-sprawl efforts after 
secession. Indeed, LAFCO expressly bases its determination as to 
whether to permit secession on whether secession will be "revenue- 
neutral" for at least three years.479 To ensure such revenue-neutrality, 
LAFCO may require a breakaway entity to make payments to the one 
left behind,480 but such a requirement does little to alter the ways in 
which each locality will exercise its substantive powers in relation to 
the other after secession occurs. It certainly does little to enhance the 
powers of each of them to combat sprawl. 

Indeed, under current California law, the residents of Hollywood 
and the San Fernando Valley would have possessed less regulatory au- 
thority after secession from the City of Los Angeles than the central 
city that they would have left. That is because the newly created 
breakaway cities would have been deemed "general law" local gov- 
ernments and thus would have lacked some of the (limited) powers of 
initiative that state law confers on home rule charter cities like Los 
Angeles.48' For this reason, those communities would likely have 
lacked the powers to plan and to provide for affordable housing that 
combating sprawl is generally assumed to require - and that Los An- 

478 See OLIVER, supra note 54, at 33-67 (discussing the role that smaller size plays in increas- 
ing civic capacity); see also supra pp. 2340-44 (explaining fragmentation's potential advantages 
for anti-sprawl reform). 

479 See CAL. GOV'T CODE ?? 56,800, 56,8I5 (West Supp. 2003). 
480 See id. 
481 See Karen Klabin et. al., Left Behind: The Impact of Secession on Low-Income Residents 

and Workers in the San Fernando Valley and Hollywood 6-7 (Oct. 2002) (unpublished manu- 
script, on file with the Harvard Law School Library). 
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geles itself to some extent possesses - until they successfully under- 
took the time-consuming process of refashioning themselves as home 
rule cities.482 Anti-secession activists pressed this very argument to 
convince low-income residents of Hollywood and the San Fernando 
Valley to oppose the proposed breakaway of those communities.483 

The politics of secession could be changed by reforming the law of 
secession to facilitate the creation of smaller cities and the promotion 
of the ends of anti-sprawl reform. In addition to ensuring that break- 
away cities would have no less regulatory authority to combat sprawl 
than would those they leave behind, state law could authorize those 
communities that wished to secede to strike judicially enforceable bur- 
den-sharing agreements - whether such agreements concern revenue 
allocations, affordable housing obligations, or general land use plan- 
ning frameworks - with the jurisdictions that they would leave. 

Indeed, Maine, the only state with statutory provisions that refer 
specifically to urban "secession,"484 provides a mechanism by which 
pre-secession interlocal negotiating can occur with the aid of a state- 
funded facilitator.485 California itself provides that LAFCO may ap- 
prove a secession proposal if it finds that the "negative fiscal effects" of 
the breakup would be "adequately mitigated" by "tax-sharing agree- 
ments,"486 but it does not similarly address the content of post- 
secession interlocal relations on other critical matters, such as land use. 
Yet residents of the portion of the central city that would be left be- 
hind might be willing to enter into such negotiations if there were 
some guarantee - as there now usually is not - of an ongoing, post- 
secession reciprocal relationship with the newly created entity. 

Assured of such a possibility, those who would be left behind might 
even begin to perceive a breakup as an opportunity to assume control 
over a smaller, and thus more responsive and manageable, jurisdic- 
tion.487 Those seceding, by contrast, would have to assess whether the 
benefits of the more responsive government that secession movements 
often trumpet would be significant enough to justify assuming the 
costs entailed by burden-sharing agreements. Establishing a frame- 
work in which such agreements could be forged, however, might make 

482 See id. at 8-9. 
483 See id. at 6-I 7. 
484 See McHenry, supra note 476, at 4. 
485 See ME. REV. STAT. ANN. tit. 3o-A, ? 2I7i-F (West Supp. 2002); cf Russel M. Lazega & 

Charles R. Fletcher, The Politics of Municipal Incorporation in South Florida, I2 J. LAND USE & 
ENVTL. L. 2I5, 24I-42 & n.I78 (discussing the role that interlocal agreements concerning afford- 
able housing provision might play in resolving stalemates over unincorporated communities' se- 
cession from counties). 

486 CAL. GOV'T CODE ?? 56,800, 56,8I5 (West Supp. 2003). 
487 Of course, some in the city might oppose secession on the ground that a smaller city would 

have less statewide influence, but others might take a different view. 
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urban secession itself far more possible than it now tends to be, and 
far less likely to generate sprawl. 

To be sure, altering the law of secession along these lines will not 
lead already-small suburban jurisdictions to share tax revenues or to 
zone cooperatively with their neighbors. Attention to the ways in 
which the current legal structure makes it difficult to create smaller 
cities without also exacerbating sprawl, however, does reveal a poten- 
tial new constituency for reconfiguring the rules of local government 
law, one that anti-sprawl reformers usually ignore. That constituency 
consists of people who live not only in central cities but also in large 
suburbs, known as "boomburbs,"488 who may be frustrated by their 
lack of influence over their current local governments.489 

If these residents realized that their own power to break off into 
smaller jurisdictions depends in part upon their willingness to enter 
into a more complex relationship with the places from which they 
would break, they might begin to question why already-established 
small suburbs should not be required to enter into a similar relation- 
ship. These residents might provide support, therefore, for new state 
law rules - packaged with a new legal framework for secession - 

that would impose burden-sharing obligations upon those small sub- 
urbs currently authorized to protect themselves from costly newcomers 
and to protect their tax bases from their neighbors.490 In this respect, 
the anti-sprawl reform movement could leverage the sentiment that 
now exists for small, locally responsible urban government, rather than 
simply continue to emphasize the dangers of decentralization. 

2. Changing the Law of Inclusionary and Exclusionary Zoning as 
an Alternative to Two-Tier Regionalism. - Now consider the approach 
to anti-sprawl reform that the two-tier regionalists favor. They do not 
seek regional consolidation, and they, too, would preserve a role for 
sub-regional decisionmaking. So, perhaps they, too, favor smaller cit- 
ies' operating within a newly regionalized legal structure. If so, is 
there anything wrong with two-tier regionalism? 

Recall that two-tier regionalism contends that the powers of exist- 
ing cities and suburbs should be limited to matters that would have 
few external effects, so that higher-level governments may control mat- 
ters of regional concern.491 This approach depends either on distin- 

488 See WILLIAM H. LucY & DAVID L. PHILLIPS, SUBURBS AND THE CENSUS: PATTERNS 
OF GROWTH AND DECLINE 2 (20oi), available at http://www.brookings.edu/es/urban/projects/ 
census/lucyexsum.htm. 

489 See HOWARD HUSOCK, BREAKING UP THE CITIES? BEHIND THE NEW URBAN 
"SECESSION" MOVEMENTS I-2 (i998) (describing the new interest in urban secession), available 
at http://www.ksg.harvard.edu/taubmancenter/oldsite/images/pub/cities.pdf. 

490 See id. at 39-43. 
491 See supra pp. 2274-75. 
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guishing categorically between matters of "local" and "regional" inter- 
est and then assigning legal power accordingly, or on ensuring that all 
matters of regional concern are subject to veto by a regional govern- 
mental actor. 

In this regard, two-tier regionalism has much in common with ei- 
ther of two standard conceptions of federalism. The first, dual federal- 
ism, posits separate spheres of higher and lower government, each of 
which is autonomous within its appropriate boundary. The second, 
national supremacy, grants states broader initiatory power but subjects 
it to a virtually unlimited national governmental power of preemption. 
Advocates of two-tier regionalism similarly attempt to manage local 
autonomy by confining the sphere within which it may operate (local 
matters are those that generate few external effects, regional ones are 
those that generate more) or by subjecting it to regional governmental 
control (local power is autonomous unless preempted by the regional 
government). 

The alternative approach proposed here rejects both the view that 
local power must be confined to the domain of truly local matters and 
the view that it should be unchecked unless preempted by a higher 
level of government. Instead, this approach seeks to alter background 
state law rules to give local governments incentives to exercise various 
powers to combat sprawl that are often now denied them. For this 
reason, it rejects a categorical local-regional distinction: expanding lo- 
calities' power to combat sprawl necessarily requires conferring on 
them some substantial powers to affect matters of regional concern. 
Rather than reducing home rule, in other words, this approach seeks 
to reclaim it. 

(a) Reclaiming Home Rule and Fair-Share Housing Mandates.- 
Consider how reclaiming home rule would enable localities to address 
the deleterious consequences of exclusionary zoning, which is often 
singled out as a prime cog in the sprawl machine. Anti-sprawl reform- 
ers often argue that localities, infected with a parochialism bred by 
their small size, have a powerful interest in resisting efforts to build 
low- and moderate-income units within their borders.492 The result of 
giving localities significant land use powers is thus predictable: the 
prosperous ones can be expected to exercise their power to exclude. 
New affordable housing will be built, if at all, at the outskirts of the 
region. So, the argument goes, decisionmaking with respect to land 
use should be moved to the regional or state level, so as to break the 
vicious cycle that produces sprawl. 

492 See Briffault, supra note 5, at 2I; Werner Z. Hirsch & Joel G. Hirsch, Exclusionary Zoning: 
Local Property Taxation and the Unique-Ubiquitous Resource Distinction, 52 S. CAL. L. REV. 
i67I, I724 (I979). 
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States that have adopted fair-share housing mandates follow this 
approach to some extent. They require that each locality provide a 
certain percentage of affordable housing; in communities that have not 
met the requirement, private developers of low- and moderate-income 
housing may appeal to the state to override local zoning decisions to 
exclude such housing.493 This approach takes local land use power to 
be the problem and uses centralized power to circumscribe it in order 
to promote private affordable housing development. Local govern- 
ments themselves are given at best a minimal role in the state effort to 
increase their affordable housing stock. 

With the idea that one purpose of anti-sprawl reform should be to 
enhance the capacity of local governments themselves to address 
sprawl - and thus such problems as endless outward growth and the 
inequitable distribution of affordable housing - fair-share housing 
mandates are partial solutions. State-imposed limitations on local zon- 
ing power do not promote local efforts to spur the production of af- 
fordable units, nor do they encourage localities to undertake more 
compact land use planning. They simply limit local governments' ca- 
pacity to prevent the private production of affordable units on the 
terms developers favor. Those mandates are likely, therefore, to gener- 
ate increasingly harsh clashes between local communities and state or 
regional enforcement agents. That is because local communities are 
stripped of regulatory power but remain ensconced in the same state- 
imposed legal structure that had encouraged them to use their land use 
powers to keep low-income housing out of their jurisdictions in the 
first place. 

This state-imposed legal structure usually regulates local fiscal 
powers in a way that punishes places that use what land use powers 
they possess to pursue more inclusionary paths. As the towns that de- 
fended against the Mount Laurel litigation explained, far from being 
free to zone as they wished, they were all but forced by state law to 
compete for ratables and thus were strongly encouraged to zone out 
costly residents.494 Those incentives do not disappear in the face of a 
state law that simply instructs them to act otherwise. Towns may be 
expected, therefore, to spend a great deal of energy resisting the state's 
attempts to preclude the exercise of their prior zoning authority and 
little energy internalizing the goal of producing affordable housing. 
Indeed, the effect of simply reducing local land use power may be to 
generate further outward growth. State-imposed constraints on local 
zoning powers may result in the construction of large-scale private de- 

493 See JOSEPH WILLIAM SINGER, PROPERTY LAW: RULES, POLICIES, AND PRACTICES 
1041 (3d ed. 2002). 

494 See S. Burlington County NAACP v. Township of Mount Laurel (Mount Laurel I), 336 A.2d 
713, 73I-32 (N.J. 1975). 
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velopments - each home to a relatively modest number of affordable 
units - in relatively unpopulated suburban jurisdictions. Those de- 
velopments may ultimately have their own problematic, sprawl- 
inducing effects by drawing population growth ever outward and 
away from older and less prosperous inner-ring suburbs. 

An approach to anti-sprawl reform that seeks to reclaim home rule 
highlights the role that this broader state law structure plays in config- 
uring local legal power, and thus it makes clear that simply curbing lo- 
cal land use power cannot be the answer. The exercise of such power 
is not a function of some natural local interest in preserving 
homogeneity, so much as it is a consequence of background state law 
rules that direct its exercise. To be sure, significant constituencies 
within many suburban jurisdictions oppose affordable housing 
subdivisions for reasons that have little to do with fiscal 
consequences.495 But the current legal structure reinforces non-fiscal 
fears by ensuring that the fiscal consequences of a local decision to site 
such housing will be negative. For example, state law requires that 
localities rely heavily on their property tax bases for revenue - and it 
requires that localities must rely on such revenue to provide the social 
services that low-income residents likely need. This aspect of state 
law creates an alignment between those in the local community who 
wish to exclude for reasons unrelated to fiscal calculations and those 
whose primary concern is whether the municipality can afford to 
house low-income residents. 

This Article's approach to anti-sprawl reform suggests that success- 
ful efforts to break the chain of exclusion require some change in lo- 
calities' current power to lay exclusive claim to their property tax base. 
That change would decouple the current link between nonfiscal con- 
cerns about an influx of low-income residents and the simple fact that 
families who are especially likely to rely on public resources, such as 
government-run schools, will impose fiscal costs on local communities. 
This change should not, however, be understood simply as a blow to 
local legal autonomy. It would expand the local choice set, even as it 
would limit what now counts as local freedom. 

For one thing, such a change frees localities from the pressures to 
pursue a certain kind of land use policy that the current entitlement 
structure imposes. Such a change would also tangibly increase the 
revenue streams of many - though by no means all - localities 
within a region. Indeed, many beneficiaries of such a change might 
even be suburban jurisdictions. In the Minneapolis-St. Paul metro- 
politan area, for example, the City of Minneapolis is now a donor ju- 

495 See, e.g., Lee Anne Fennell, Homes Rule, II2 YALE L.J. 6i7, 66i (2002) (reviewing 
FISCHEL, supra note 5). 
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risdiction under the region's tax-sharing plan.496 Finally, the current 
legal structure hardly confers broad fiscal powers on local govern- 
ments. The property tax base is of such importance to localities partly 
because state law sharply limits local governments' ability to identify 
other means of securing revenues. These limits arise from bars not 
only on direct taxation, but also on localities' ability to raise revenues 
through impact fees.497 Other state law rules may deprive localities of 
the power to impose taxes on certain significant property within their 
boundaries, such as land owned by nonprofit entities.498 Thus, to the 
extent that so-called "forced revenue sharing" among localities is ac- 
companied by an enhanced local power to raise revenue, it is not at all 
obvious that most localities would lose more fiscal power than they 
would gain. 

Beyond simply pointing out the need to limit additional local legal 
entitlements that themselves constrain local anti-sprawl efforts, how- 
ever, reclaiming home rule also exposes the surprising degree to which 
the traditional villain in the anti-sprawl tale - the exercise of local le- 
gal land use power - turns out to be a necessary protagonist in efforts 
to combat sprawl. That is because as much as state law grants impor- 
tant local land use powers that permit exclusion, it also withholds oth- 
ers that might make inclusion the norm. An expansion of the formal 
scope of local initiatory power, therefore, must accompany the changes 
to land use and taxing powers described above. 

Two-tier regionalism, however, rarely emphasizes the importance of 
expanding local authority. Its approach instead tends to look upward 
for solutions. In Massachusetts, for example, broad local powers to 
engage in exclusionary zoning were thought to be the problem, so the 
initial legislative response, known as the Anti-Snob Zoning Act, sought 
to curb their exercise.499 Perhaps not surprisingly, therefore, the legis- 
lation did not appear to count affordable units that a locality devel- 
oped on its own in calculating whether the city or suburb assumed its 
fair share of affordable housing stock.500 Thus, local governments had 
no incentive to build affordable units on their own; doing so would not 
relieve them of the possibility that the state would approve a private 
development over their objections. Indeed, they would only fill up de- 

496 See ORFIELD, supra note 358, at 87. 
497 See supra p. 2348. 
498 See, e.g., Kirk G. Siegel, Comment, Weighing the Costs and Benefits of Property Tax Exemp- 

tion: Nonprofit Organization Land Conservation, 49 ME. L. REV. 399, 40I (i997) (noting that the 
property tax exemption for charitable institutions exists in every state). 

499 See MASS. GEN. LAWS ANN. ch. 4oB, ?? 20-23 (West I994 & Supp. 2002) (limiting local 
power to engage in exclusionary zoning). 

500 See Sharon Perlman Krefetz, The Impact and Evolution of the Massachusetts Comprehen- 
sive Permit and Zoning Appeals Act: Thirty Years of Experience with a State Legislative Effort To 
Overcome Exclusionary Zoning, 22 W. NEW ENG. L. REV. 38I, 409 (2001). 
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velopable land with more units that would not count as affordable. 
That limitation on local engagement has been removed,501 but Massa- 
chusetts, like other states,502 still does not clearly grant its cities and 
suburbs the legal power to adopt mandatory inclusionary zoning 
measures.503 The absence of that power has recently been identified as 
an important reason why the state's efforts to promote a more equita- 
ble distribution of affordable housing have not yet succeeded.504 

(b) Reclaiming Home Rule and Urban Growth Boundaries. - The 
regional land use planning efforts undertaken in Portland, Oregon rep- 
resent an alternative to the fair-share mandate response to low-density, 
single-family suburban zoning that has exclusionary consequences. 
The Portland region's urban growth boundary limits urbanized devel- 
opment on the region's fringe to direct new growth to already- 
developed areas.505 One could certainly argue that the Portland land 
use regime - like the state fair-share mandates - responds to sprawl 
by reducing home rule. The regional urban growth boundary does 
constrain local land use power in significant respects. It effectively re- 
quires localities to undertake the kind of land use planning that will 
generate denser development - and probably more multi-family hous- 
ing - to relieve pressure for outward growth that would make main- 
tenance of the boundary infeasible.506 

It is also possible to understand the regional urban growth bound- 
ary, however, as an attempt to overcome the constraints on land use 
power imposed by the state's prior legal regime. Without the growth 
boundary, state law's grants of local land use power forced many lo- 
calities to accept the costs of growth that their neighbors passed on to 
them. Thus, the growth boundary in some respects opens up local 
land use planning possibilities - in the form of local planning for infill 
development or the adoption of creative new-urbanist zoning codes, for 
example - that the prior legal regime's seemingly less constraining 
structure gave localities far fewer incentives to pursue. In this regard, 
the urban growth boundary creates more space for creative local ac- 
tion to combat sprawl than does a simple prohibition against exclu- 
sionary zoning or a mandate to assume a fair share of the region's 
housing needs. 

501 See Krefetz, supra note 5oo, at 409 (citing REPORT OF THE SPECIAL COMMISSION 
RELATIVE TO THE IMPLEMENTATION OF LOW AND MODERATE HOUSING PROVISIONS 24 
(I989)). 

502 See supra section V.B.3, pp. 2357-6i. 
503 See supra pp. 2358-6I. 
504 See Herr, supra note 43o, at 6. 
505 See GERALD E. FRUG, RICHARD T. FORD, & DAVID J. BARRON, LOCAL GOVERNMENT 

LAW 523-33 (3d ed. 200I). 
506 See id. See generally KNAAP & NELSON, supra note 45 7. 
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Portland's experience with land use reform, however, also high- 
lights the need for anti-sprawl reform efforts to expand formal local 
regulatory power beyond current limits. Indeed, the regional govern- 
mental entity charged with administering the urban growth boundary 
in the Portland metropolitan area known as Metro - provides 
support for this conclusion. 

Metro has intensively investigated the urban growth boundary's ef- 
fect on housing affordability within its confines.507 Metro's interest in 
this issue arises from the concern that a limitation on the supply of 
land, occasioned by the growth boundary, will inflate the cost of hous- 
ing and thus severely reduce the supply of affordable units. If housing 
becomes too expensive, the political pressure to enlarge the boundary 
may become substantial. Thus, preservation of the boundary as a 
meaningful constraint on sprawling development depends in part on 
the production of affordable housing, regardless of whether supporters 
of the boundary are particularly concerned about the equitable spatial 
distribution of low- and moderate-income housing in the region. 
These concerns led Metro to survey the efforts that local governments 
within its jurisdiction have undertaken to promote production of low- 
cost housing.508 

The survey revealed that none of the region's municipalities had 
enacted mandatory inclusionary zoning measures,509 which Metro itself 
identified as among the most effective local tools for promoting af- 
fordability.510 The reason? A provision of state law expressly prohib- 
its local governments from adopting such measures.511 

Thus, even in the place most often identified as the closest to realiz- 
ing the two-tier regionalist ideal, effective anti-sprawl reform would 
seem to require a challenge to the current mix of state law grants and 
limits on local power, rather than the kind of reduction in local land 
use power that two-tier regionalists often advocate. Indeed, the ulti- 
mate success of the Portland region's experiment may depend upon the 
state's willingness to expand the regulatory authority of its constituent 
localities. 

3. Conclusion. - A legal structure that reclaimed home rule along 
these lines would neither "really" protect local power nor "really" in- 
fringe it. It would construct a different substantive idea of home rule 

507 See METRO REGIONAL GOV'T, REGIONAL AFFORDABLE HOUSING STRATEGY (2000) 
[hereinafter METRO, HOUSING STRATEGY], available at www.metro-region.org/librarydocs/ 
landuse/fchapterfour.pdf; METRO REGIONAL GOV'T, METRO REGIONAL AFFORDABLE 
HOUSING TOOLS SURVEY REPORT (2000) [hereinafter METRO, HOUSING TOOLS SURVEY 
REPORT], available at http://www.metro-region.org/library-docs/land-use/f4toolssurvey.pdf. 508 See METRO, HOUSING TOOLS SURVEY REPORT, supra note 507, at 2. 

509 See id. 
510 See METRO, HOUSING STRATEGY, supra note 507, at 34-35. 
511 See id. at 35. 
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from the one currently in place. Some now-favored exercises of local 
power - such as the right to engage in exclusionary zoning - would 
be disfavored, while some now-suspect exercises of local power - such 
as the right to require the private production of affordable units 
would be validated. Similarly, some approaches to interlocal relations 
that today seem natural - such as competitive battles for a strong tax 
base - would be rendered counterproductive, while other approaches 
to intraregional relations that today seem anomalous - such as the 
cooperative entry into burden-sharing agreements - would become 
quite important. Finally, some changes in the size of local govern- 
ments that now seem necessary for anti-sprawl reform - such as those 
that would expand a central city's territorial jurisdiction - would 
seem to be potential threats to its effective implementation, while oth- 
ers that now seem antithetical to anti-sprawl reform - such as those 
that would break up central cities into smaller units - would seem 
consistent with its goals. 

There are doubtless other ways of altering current local legal enti- 
tlements that would promote new opportunities for local engagement 
in anti-sprawl reform. Some might be much more incremental than 
others. Mandating interlocal revenue sharing, for example, is a far 
more dramatic reform than is changing the background legal rules 
governing annexation to create the conditions under which interlocal 
revenue-sharing agreements might be reached. There are also differ- 
ent ways of organizing the process by which the optimal package of 
grants and limitations on local power may be identified. Perhaps these 
packages should vary by region. Such variation might provide a use- 
ful means of generating information as to which changes in which 
background rules would promote the kinds of exercises of local power 
that work against, rather than in favor of, sprawl. Perhaps new re- 
gional institutions are also needed to provide cities and suburbs alike 
with a more direct role in defining these packages than they possess 
within the state legislature as it is currently configured.512 

The critical point, though, is the broader conceptual one: there is 
room to make progress in bringing about anti-sprawl reform without 
ousting local power from the effort. All of the changes suggested 
above would engage local communities in the task of promoting the 
kind of regional development that the current form of home rule effec- 
tively precludes them from promoting. All of them, therefore, would 
represent a space between the local legal autonomy that many errone- 
ously believe we now have and the Leviathan that many fear is neces- 
sary to curb sprawl. In this respect, all of them would be as worthy of 

512 See Frug, supra note 4, at I788-92. 
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the home rule label as is the mix of grants of and limits on local power 
now blessed with the home rule name. 

To be sure, transforming home rule along these lines might not ap- 
preciably curb sprawl. Local inclusionary zoning measures, for exam- 
ple, might not suffice to generate enough affordable units throughout a 
region. It is equally the case, however, that attempts either to erase lo- 
cal power through regional consolidation or to circumscribe it through 
mandates from on high might prove unavailing. Indeed, the Metro 
government in the Portland region specifically argued against impos- 
ing a voluntary inclusionary housing ordinance on developers region- 
wide because of variations in the regional housing market; it con- 
cluded that locally initiated voluntary inclusionary zoning ordinances 
would be more effective.513 

Moreover, advocates of consolidation and two-tier regionalism 
themselves contend that the allure of home rule presents a near- 
insurmountable impediment to efforts to secure a centralized reforma- 
tion of American local government law. It is more than a bit strange, 
therefore, that they favor changes that require dispensing with, or 
dramatically reducing the scope of, home rule. An approach to anti- 
sprawl reform that acknowledges the importance of engaging local 
power in the reform effort, yet challenges the substance of what now 
passes for home rule, would thus seem a more promising means of 
overcoming the current standoff. The alternative - in which the local 
is reimagined as a region that sometimes crosses several state bounda- 
ries and that itself is ever expanding, or in which local powers are re- 
duced to matters of only truly local concern - does little to generate 
the kind of political will for change that any meaningful anti-sprawl 
proposal requires. On the contrary, it only entrenches the idea that the 
current legal structure is the product of a conscious and respectable 
societal choice to retain the benefits of local self-government. 

VI. CONCLUSION 

This Article has argued that opponents of sprawl have erred in rei- 
fying the home rule idea of local legal power. They have too often por- 
trayed it as a simple recognition of local legal autonomy, the protection 
of which they blame for the very social landscape that they rightly de- 
cry. This focus has led anti-sprawl reformers to offer proposals for le- 
gal reform that give too little attention to the affirmative role that local 
power could play. Such a focus overlooks the important role for local 
legal power - within a reformed legal structure - in generating, sus- 
taining, and building upon the anti-sprawl reform impulse. 

513 See METRO, HOUSING STRATEGY, supra note 507, at 35. 
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The standard way of thinking about home rule also obscures the 
many important ways in which existing state law limitations on local 
power contribute to its problematic exercise. This approach unfortu- 
nately reinforces the status quo. It creates the impression that the cur- 
rent social landscape is the necessary consequence of respecting the 
now-century-old commitment to home rule and thus to local choice. 
As a result, the standard way in which the issue is framed makes anti- 
sprawl reform the necessary opponent of local self-government. 

Reclaiming home rule warns anti-sprawl reformers away from 
pressing for the kinds of changes in current local legal entitlements 
that look only upwards. It also encourages them to argue differently, 
and perhaps more effectively, for many reform proposals that they do 
support. After all, anti-sprawl reformers themselves usually favor ur- 
ban growth boundaries. They often do so, however, without linking 
them to the need for an expanded conception of home rule initiative. 
Instead, they tend to favor them as necessary antidotes to the local le- 
gal autonomy that state law supposedly now protects. Framing the is- 
sue in that way only reinforces the popular sense that anti-sprawl re- 
form would reduce local power. It also overlooks the ways in which 
the current structure of American local government law imposes con- 
straints on local powers to combat sprawl that effective anti-sprawl re- 
form could remove. And it fails to grasp the opportunities for generat- 
ing and sustaining anti-sprawl reform solutions that an engagement of 
local legal power promises. 

To break down fixed depictions of the central and the local - and 
to show that anti-sprawl reform could involve an alteration in the cur- 
rent mix of grants of, and limitations on, local power rather than the 
substitution of the local with the Leviathan - is by no means to solve 
the problems that now beset American local government law. There is 
still the very real problem of how to convince people of the merits of 
the substantive goals of the new push for anti-sprawl reform. That 
push, if successful, would require significant changes in present legal 
rules, which many people have a stake in maintaining. Altering the 
status quo in this way requires a degree of political support that often 
seems lacking. 

At present, however, a seemingly unchanging tradition of local legal 
autonomy is too often presented as an independent obstacle to the 
fight against sprawl. As a result, it often appears that the only hope is 
to convince people that local self-government has failed them or that 
the real space of power is a region too vast to bear any resemblance to 
a local sphere. Rather than continue to despair about the difficulty of 
either of these tasks, those concerned about sprawl should respond as 
urban reformers responded more than a century ago. When faced 
with an equally grave crisis of confidence in the practice of local self- 
government and its capacity to address serious social problems that 
were widely acknowledged at the time, those reformers did not seek to 
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diminish the importance of local governmental power. They imagined 
the kind of local governmental power that would be needed to tackle 
the great issues they faced, and they struggled for the kind of home 
rule that would lead to its constitution. In doing so, they advocated 
the recognition of both new grants of, and new limits on, local power. 
Similarly, the anti-sprawl reformers of today should set forth a new vi- 
sion of local possibility, a vision in which local power would work to 
curb sprawl rather than to generate it. They should then ask why a 
legal structure that is so hostile to the kind of home rule that would 
enable such a vision to be realized should continue to be tolerated. 
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